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(Filed April 13, 1967) 


IN THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BARBARA L. WILMOTH, 


) 
) 
Plaintiff, } 
vs. g CIVIL ACTION No. 913-67 
} 
) 
) 


UNITED STATES, 
Defendant. 
COMPL IN 
(National Service Life Insurance Benefits) 

(1) This suit is brought pursuant to the provisions of Tirle 
38, Section 784, U.S.C.A. 

(2) Plaintiff is the sister and designated beneficiary of the 
National Service Lige Insurance Policy No. 15803264 of Walter B. 
Wilmoth in the amount of Ten Thousand Dollars. ‘another sister, 
June W. Haley, whose address is 2103 North 187th Street, Seattle, 
Washington, is the only other designated beneficiary under said 
policy. | 

(3) Said Walter B. Wilmoth died on January 12, 1965, while 
married to Florence J. Wilmoth. 

Plaintiff and her said sister filed clains fer the proceeds 
of said policy as did the said widow. The Veterans Aaministration 
noti¢ied Plaintiff on May 3, 1965, that she and her said sister 
were entitled to share equally the net proceeds payable under the 
policy, to wit $7,970,52. Subsequently, the said widdw appegled 
this decision to the Board of Veterans Appeals which by its decision 
dated February 3, 1966, denied the claim of Plaintiff and her said 


sister. 
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(4) Tre denial of the claim of Plaintiff and her said sister 
created a disagreement as contemplated by law with respect to said 
claim and Plaintiff accordingly is entitled to seek relief in this 
courte 

WHEREFORE, Plaintiff demands of the Defendant that the net 
proceeds due under the above described insurance policy be paid to 
the designated claimants and asks that from these proceeds the sum 
of 10% thereof shall be deducged and paid to the Plaintiff's artorpney 
of record as ,easonable attorney's fees. 

/s/ Barbara L. Wilmoth 

Richard L. Walsh 


1120 Investment Building, 
Washington, D. C., 20005 


ATTORNEY FOR PLAINTIFF 
(Filed June 21, 1967) 
ANSWER 

Now comes the defendant and answers the complaint herein as 
follows: 

1. Defendant admits paragraph 1 of said complaint. 

2. Defendant admits that plaintiff, Barbara L. Wilmoth, and 
her sister June W. Haley, were designated as contingent benefici- 
aries of the deceased insured's National Service Life Insurance 
policy and avers that the principal benefkciary in said gesignation 
predeceased the insured. Plaintiff ZDefendant/ further avers, how- 


ever, that after considering the presentation of further evidence 


in the matter the Board of Veterans Appeals concluded that the insured‘ am 


widow, Florence J. Wilmoth, was the last designated beneficiary of 
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Said insurance. Defendant therefore denies chat plaintiff and ner 
sister June W. Haley were the last designated beneficiaries and 
prays that the court require proof of said allegation. 

3. Defendant admits paragraph 3 of said complaint. 

4. Defendant denies paragraph 4 of the complaint. 

COUNTERCLAIM FOR INTER ER 

Further ansvering herein, and by way of Rencerer etn for 

interpleader, this defendant says! 
I | 

That Walter B. Wilmoth, hereinafter referred to as the insured, 
while a member of the Armed Forces of the United States, and effect- 
ive as of February 1, 1944, was issued by the Veterans Administra- 
tion a policy of National Service Life Insurance (identified as 
Policy No. N 15 399 628), for which he designated Mrs. Gertrude 
Wilmoth, described as his mother, as principal beneficiary, for 
100 per cent of the proceeds, and as contingent beneficiaries he 
designated Miss Barabra L. Wilmoth and Miss June L. Wilmoth, ces- 


cribed as his sisters, for 50 per cent each; that the insured died 


on the 12th dey of January, 1965, while the said policy of insur- 


ance was in full force and effect. 
. Il. 

That following the death of the insured, the said June L. 
Wilmoth (now June Wilmoth Haley) and the said Barbara L. Wilmoth 
filed in the Veterans Administration claims to the proceeds of the 
said policy, as the designated beneficiaries of record; that a 
claim for the proceeds of the said policy was aise filed in the 
Veterans Administration by Florence J. Wilmoth, who Claimed the 
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insurance by virtue of an alleged change in the gesignation of the 
beneficiary in her favor; that upon consideration of the said claim 
the Veterans Administration rendered a decision on ‘April 30, 1965, 
holding that the insured did not validly effect e change in the 


designation of beneficiary of his insurance from February 1, 1951 


to January 12, 1965, and that consequently the insurance should be 
paid to June Wilmoth Haley and to Barbara L. Wilmoth, equally; that 
Florence J. Wilmoth made timely appeal and a starement of the case 
was sent to all parties as required by law; that upon consideration 
of the said appeal the Board of Veterans Appeals rendered its deci- 
sion on February 3, 1966, holding that insured last intended his 
widow, Florence J. Wilmoth, to be beneficiary of his National Service 
Life Insurance; that notice of the deniql of plaintiff's claim Was 
forwarded to the plaintiff and her sister by certified letter, the 
instant action resulting. 

IIl- 

This defendant says that it admits liability under the said 
policy of insurance and is ready and willing to pay the proceeds 
thereof to the party lawfully entitled thereto, but because of the 
conflicting claims of the plaintiff and the said Florence J. Wilmoth, 
it cannot safely make payment to either of them without the aid of 
this court. In order therefore to avoid a multiplicity of suits 
and the possible subjection of this defendant to double liability 
under the said policy, it is necessary that this Court determine whe- 
ther the plaintiff, Barbara L, Wilmoth and her sister, June Wilmoth 


Haley, or the said Florence J. Wilmoth, are/is entitled to receive 


the death benefits thereof, and forthis purpose the said June Wilmoth 
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| 
Haley, who/se/ address is 2103 North 187th Street, Seattle, Washing- 
ton 98133, and Florence J. Wilmoth, whose address is 10713 South Park, 
Tacoma, Washington, are necessary and proper parties to this action. 


WHEREFORE, the defendant prays! 


(1) That that /the/ Court order that the said June Wilmoth Haley 


and the said Florence J. Wilmoth be made parties to this action and 
that they be served by the United States Marshal for the district 
where they reside with a summons, a copy of the complaint filed here- 
ing, and a copy of this answer and counterclaim for interpleader, 

and be requirec to present their claims herein; | 

(2) That upon a final hearing the Court adjudge whether the 
plaintiff or the said June Wilmoth Haley, or the said Florence S. 
{3,7 Wilmoth, or either of them, is entitled to receive the death 
penefits of the policy of insurance herein sued upon and direct the 
Payment of the proceeds thereof to the person found by the Court to 
pe entitled thereto; 

(3) That the Court dischafge this defendant from any and all 
liability in the premises, except to the person or persons, who shall 
pe adjudged by the Court to be entitled to receive the said insurance 
penefits; 

(4) For its costs and such further relief as may to the Court 
seem proper. 

Respectffilly submitted, 


/s/ Carl Eardley 
Acting Assistant Attorney General 


/s/ Russell Chapin 
/s/ H. McLean Redwine 


Attorneys, Department of Justice 


(Certificate of Service) 
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(Filed July 20, 1967) 
ANSWER OF INTERPLEADED DEFENDANT. 

June Wilmoth Haley as an interpleaded defendgnt admits all of 
the allegations of the Complaint and demands the same relief prayed 
for in the Complaint. 

/s/ Richard ©, Walsh 
ATTORNEY FOR INTERPLEADED DEFENDANT 


(Certificate of Service) 


(Filed August 31, 1967) 
ANSWER OF INTERPLEADED DEFENDANT FLORENCE J. WILMOTH. 
Interpleaded Defendant Florence J. Wilmoth, widow of Insured 
Walter B. Wilmoth, and entitled to the proceeds of his National Ser- 
vice Lige Insurance by the final administrative findings and decision 


of the Board of Veterans Appeals, for her answer to the Complaint of 


Plaintiff and Counterclaim For Interpleader of Defendant United States, 


States! 


First Defense. 


The complaint fails to state a claim against any defendant upon 
which relief can be granted, 

Second Defense. 

1. This defendant admits the allegations of plaintiff's Para- 
graph 1, 

2. This defendant admits that Plaintiff Barbara L. Wilmoth and 
Interpleaded Defendant June Wilmoth Haley are sisters of Walter B. Wil- 
moth who was the holder of National Service Life Insurance Policy No, 
1580 32 64 in the amount of Ten Thousand Dollars, but denies that said 
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sisters are the effective and last designated beneficiaries of said 
policy. Defendant Florence J. Wilmoth ons that she is the widow 
of said Walter B. Wilmoth and the effective and last designated bene- 


ficiary of said policy, 


3. This defendant admits the allegations of plaintiff's Para- 


graph 3, and avers that the Findings and Decision of the Board of 
Veterans Appeals that this defendant is entitled to the proceeds of 
Said insurance are within the legal jurisdiction, discretion and 
power of said Board, and are the correct and final administrative 
deCisions as to the facts and law. A copy of said Board's Findings 
and Decision in the appeal of Defendant Bicrence Se Wilmoth in the 
case of said Walter B. Wilmoth, XC-22 278 289, Docket No. 65-16 932, 
dated February 3, 1966, is attached, marked Interpleaded Defendant 
Florence J. Wilmoth's Exhibit 1, and made part hereof by this refer- 
ence. Plaintiff does not make any factual or fact-legal allegations 
showing that said Findings and Decision are erroneous and incorrect 
as to any fact or point of law, discretion, jurisdiction or power, 
and why they should not stand. 

4. This defendant denies the allegations of plaintiff's Para- 
graph 4, and avers that plaintiff's allegations do not show a "“dis- 
agreement as to claim" giving this Court jurisdiction under Section 
784, Title 38, United States Code Annotated, and further avers that 
the denial of the claim of plaintiff and Interpleaded Defendant June 
Wilmoth Haley would constitute a "disagreement as to claim," ».quired 
to confer jurisdiction upon this Court, only where such denial is 
erroneous and incorrect in fact and law and adequate allegations 


thereof are made. -7- 
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5. Befendant Florence J. Wilmoth admits the allegations of 
Paragraph I of Defendant United Stares' Counterclaim For Interpleader. 
6. This defendant admits the allegations of Paragraph II of 

said Counterclaim. 

7. This defendant admits the allegations of Par,graph III of 
said Counterclaim. 

Further answering, Defendant Florence J. Wilmoth states: 

8. This defendant has no “disagreement as to claim" with the 
United States through its Veterans Adminissration in view of the 
Findings and Decision of its Board of Veterans Appeals that this 
defendant widow of the deceased veteran is entitled to the proceeds 
of his National Seryice Life Insurance as the last validly designated 
peneficiary, and that this decision consititutes final administrative 
denial of the claims of Plaintiff Barbara L. Wilmoth and Defendant 
June Wilmoth Haley to such proceeds. Therefore, this defendant has 
no legal basis to sue Defendant United States for such proceeds by 
cross-claim herein, and can only defend against the claims of others. 

Wherefore, Defendant Florence J. Wilmoth prays the judgment of 
this Court dismissing plaintiff's complaint demanding said insurance 
proceeds and the prayer of Defendant June Wilmoth Haley joining there- 
ing, but affirming the finding and decision of the United States 
Vetegans Administration by and through its Board of Veterans Appeals 
that this defendant widow is entitled to the proceeda of the National 


Service Life Insurance Policy of her deceased husband, Walter B. 


Wilmoth, together with judgment against plaintiff for this defendant's 


costs. 
/s/ H. Clay Espey, 
Atto,ney for In,erpleaded Defendant Florence 
yJ- Wilmoth, Widow of Insu-ed Walter B. Wilmoth. 


(Certificate of Ser,ice 
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interpleaded Defendant Florence J. Wilmoth's Exhibit 1. 

(This Exhibit 1 is a Zerox copy of the original Findings and 
Decision of the Board of Veterans Appeals admitted in evidence 
as part of the whole file of the Veterans Administration 


admitted in evidence as Defendant Florence_J. Wilmoth's 
Exhibit 1, Transcript p. 13, Appendix p, 7.4 eo 


BOARD OF VETERANS APPEALS 
Washington, D. C., 20420. 
In the Appeal of FINDINGS AND DECISION 
FLORENCE J. WILMOTH : 


IN THE CASE OF Date FEB -3 1966 


WALTER B. WILMCTH | 
XC-22 278 289 Docket No. 65-16 932 


THE ISSUE 


Whether the appellant is the last validly designated beneficiary of 
the veteran's ‘ational Ser,,ice Life Insurance. 


REPRESENTATION 
Appellant represented by: AMVETS 
CONSULTATIONS BY THE BCARD 
J. We Gitbons, Attorney Adviser 
CONTENTIONS 


The appellant contends, in substance, she is sure the veteran must 

have believed, when he willed everything to her, it covered his in- 
surance, and he stated often, in the event of his death, she would 

pe well taken care of; she did under the community property law of 

the State of.Washington pay premiums on &nsurance from the date of 

their marriage, 


THE EVIDENCE 


Mr. Wilmoth served from January 1944 to retirement on May 31, 1964. 
At his de,th, January 12, 1965, National Ser,ice Life Insurance, in 
the face amount of $10,000, was in force, There was a loan against 
the policy. 
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He had, on an application for conyersion, dated January 11, 1951, 
named his mother (who died in 1962) principal beneficiary of his 
National Service Life Insurance and his sisters, Barbara Wilmoth 
and June Wilmoth (now. Haley) as contingent beneficiaries, in equal 
shares. No later beneficiary designation has been found in the 
Veterans Administration records. 


The sisters of the yeteran and his widow, the appellant (who married 

the veteran March 15, 1963), filed claims for the proceeds of National 

Service Life Insurance. The appellant protested the decision finding 
sisters of the veteran entitled to the proceeds in equal shares, 
contesting claimants were furnished a statement of the case and 
sisters of the insured were afforded an opportunity to reply to 
contentions advanced by the appellant. 


appellant submitted an affidavit of Carl R. Fisk, an insurance 
agent, to the effect that in December of 1964 he heard the insured 
tell his wife, Florence, she was the beneficiary of his National Ser- 
vice Life Insurance and the affidavit of David R. Payne to the er¢fect 
that in October 1964, and at other times, the insured, whom he knew 
for five years, told him that on his death Florence gets his $10,000 
insurance proceeds. 


In a statement in March 1965, Barbara Wilmoth set forth that she 
recollected that, in March 1961, the insured mentioned to her that 
his mother was his lifé insurance beneficiary and that, in the event 
of her prior death, she would be a beneficiary. When advised of the 
contentions of the appellant, Barbara Wilmoth, in a starement in 
1965, set forth that she did not intend to submit an answer to the 
appeal, 


Mrs. June W. Haley, in a statement in April }965, related that her 
brother consistently indicated to her that his mother Was to be the 
principal beneficiary of his National Service Life Insurance policy 
and that she and Barbara Wilmoth were to share euqlly as contingent 
beneficiaries. In a later statement, in October 1965, she set forth 
that her brother was a responsible Army officer for 20 years and the 
record does denote the ability for proper handling of personal affairs; 
there was ample time after his marriage for him to make any intended 
changes in his personal affairs and he did leave his home, personal 
Property and real estate to his wife but chose to leave his insurance 
to his sisters. 


The service department forwarded DA Form 41, Record of Emergency Data, 
execated by the serviceman on May 26, 1964, prior to his retirement, 

s the latest record. This contains a reference to National Service 
fife Insurance, Policy No. V1580-32-64 under the part of the form 


intended to show insurance policies in force, including National Seryicem 
Life Insurance and United States Government Life Insurance; and con- 
tains the names of his sisters, including Mrs. Virginia R. Biddle, 
aS beneficiaries, each for one-third, for gratuity pay if there be 
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no surviving spouse; and containing the name of Florence Juanita 
Wilmoth, wife, to receive all of the allotment, if missing, and the 
balance due in the pay and allowance account. 


THE LAW AND REGULATIONS 
It is proyided by law, in the case of National Service Life Insurance 
maturing on or after August 1, 1946, that the insured shall have, 
subject to regulations, at all times, the right to change the bene- 
ficiary or beneficiaries of such insurance without the consent of the 
peneficiary or beneficiaries. (38 U.S.C. 717) 


38 C.F.R. 8,46 provides that a beneficiary designation shall be made 
by notice in writing to the Veterans Administration, signed by the 
insured. A beneficiary designation, but not a change of beneficigry, 
may be made by last will and testament duly probared: 


38 C.F.R. 8 .47 provides that a change of beneficiary to be effective 
must be made by notice in writing, signed by the insured, and forwarded 
to the Veterans Administration by the insured or his agent and must 
contain sufficient information to identify the insured. 


DISCUSSION AND EVALUATION 


The apvellant does not make out a case by referring to the designation 
of herself as beneficiary in the will of the insured since the regula- 
tion cited above provides that a change of beneficiary may not be 

made by last will and testament. Nor does the assertion concerning 
community property laws of a State adyance her cause sine it is well 
settled (Fitzstephens v. United States 189 F.Supp, 919) that National 
Service Life policies are contracts with the United States and possess 
the same legal incidents as other Government contracts and their terms 
must be construed by Federal statutes and regulations not dy State law. 


On the other hand the regulation concerning the forwarding of a change 
of beneficiary to the Veterans Administration, has been interpreted 
by the Federal courts as being adopted for the benefit of the United 
States and not for the prorection of the beneficiary. Accordingly, 

it is clearly the general rule (see Mjtchell v, United States 165 F.2d 
758) of the Federal courts, in deciding cases involving change of 
peneficiary on “,tional Service Lige Insurance policies, that legal 
technicalities will be brushed aside in order to effectuate the mani- 
fest intent of the insured to change beneficiary and that, if he 
manifest an inrent to make a chan,e and has done everything reasonably 
within his power to accomplish his purpose, leaving only ministerial 
aceS to be performed by the insurer, the courts will treat that as sone 
which ought to have been done and give effect to the insured's intent. 


In this case the evidence shows that shortly before his retirement 

from active service in 1964 the serviceman executed Record of Emergency 
Data naming his wife, the appellant, to receive various service depart- 
ment benefits. On this Record of Emergency Data was notej the number 
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of his National Service Life Insurance policy. . There is collateral 
evidence to the effect that subsequently and based on the utterance 
of the serviceman that he was of the belief his wife would receive 
the National Service Life Insurance proceeds. In the opinion of the 
Board the preponderance of the evidence clearly establishes that the 
intent of the insured to change beneficiary designation to his wife 
was manifested by his action on May 26, 1964, 


FINDINGS OF FACT 


1. In 1951 the insured designated his mother (who died in 1962) as 
princival beneficiary of his National Service Life Insurance and his 
sisters, Barbara Wilmoth and June W. Haley, as contingent beneficiaries 
SOOOO Ea Service Lige Insurance policy in the face amount of 

10, ° 


2, The insured married the avnellant on March 15, 1963. 


3. On May 26, 1964, the insured executed DA Form 41, Record of Emer- 
gency Data, naming Florence Juanita Wilmoth, wife, to receive all of 
allotment, if missing, and the balance due in pay and allowance 
account and this form contained reference to his National Service 
Life Insurance policy. 


4, The insured told friends, in October and December 1964, that his 
wife would receive the National Service Life Insurance proceeds. 


CONCLUSIONS OF LAW 


1. The insured had the right to name any person beneficiary or to 
change the beneficiary or peneficiaries designation without the con- 
gent of the beneficiary. This was true because the National Service 
Life Insurance matured after A,gust 1, 1946. (38 U.S.C. 717) 


2. The insured intended to name his wife, the appellant, as bene- 
ficiary of his policy of National Service Life Insurance and he used 
Record of Emergency Data subscribed by him and witnessed on May 26, 
1964, to accomplish that purpose. The use of this form was adequate 
affirmative evidence to effectuate his intent. (Mitchell v. United 
States 164 F.2d 758) 


3, The insured did not execute a change of beneficiary later than 
May 26, 1964, and the proceeds of his policy of National Service Lire 
Insurance should be distributed in conformity with his action on May 
26, 1964. (38 UJS.C, 717; 38 C.F.R, 8.46» 8.47) 


DECISION 


The Board finds, ‘upon the present record, that the appellant, widow 
of the deceased veteran, is entitled to the proceeds of his National 
Service Life Insurance as the last validly designated beneficiary. 

The appeal is allowed. This decision constitutes final administra- 
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denial of the claims of Barbara Wilmoth and June W. Haley, sisters 
of the deceased veteran, for the proceeds of the veteran's National 
Seryice Life Insurance, 


S/R. Alfor (8/ C. E. Heyger 
L. B. ALFORD C. E, HEYSER 
Associate Member Associate Member 


Ss C. E. Nicholds 


Rssbei eee gees, 


(Filed January 27, 1969) 
PRE-TRIAL ORDER 


Action to recover the proceeds of a National Service Life Insur- 


ance policy. 


THE PARTIES AGREE TO THE FOLLOWING STATEMENT OF FACTS AND 


STIPULATE THERETO: 

That Walter B. Wilmoth (hereinafter referred to as the insured) 
while a member of the Armed Forces of the United States, and erfective 
as of February 1, 1944, was issued by the Veterans! Administration a 
policy of National Service Life Insurance (identi¢ied as Policy No. 

N 15 399 628), for which he designated Mrs. Gertrude Wilmoth, des- 
cribed as his mother, as principal beneficiary, and Miss Virginia 
Wilmoth, described as his sister, as contingent beneficiary, each 

for the full amount. The insured conyerted the full $10,000 insur- 
ance to the 20-payment life plan effective February 1, 1951, as policy 
V 1580 32 64 in which he designated Mrs. Gertrude R. Wilmoth, dewcribed 
as his mother, as principal beneficiary, for 100 percent of the pro- 
ceeds, and as contingent beneficiaries he designated the plaintiff, 
Miss Barbara L. Wilmoth, and interpleaded defendent, Miss June L. 


Wilmoth, described as his sisters, for 50 percent each; that the 
-13- 


insured died on the 12th day of January, 1965, while said policy of 
insurance was in full force and effect. 
That following the death of the insured, the said June L. Wil- 


moth (now June Wilmoth Haley) and the said Barbara L. Wilmoth filed 


in the Veterans Administration claims to the proceeds of the said 


policy, as the designated beneficiaries of record; that a claim for 
the proceeds of the said policy was also filed in the Veterans Admin- 
istration by interpleaded defendant, Florence J. Wilmoth, who claimed 
the insurance by virtue of an alleged change in the designation-of 
the beneficiary in her favor; that upon consideration of the said 
Claim the Veterans Administration rendered a decision on April 30, 
1965, holding that the insured did not validly effect a change in 
the designation of beneficiary of his insurance from February 1, 1951, 
to January 12, 1965, and that consequently the insurance should be 
paid to June Wilmoth Haley and to Barbara L. Wilmoth, equally; that 
Florence J. Wilmoth made timely appeal and a statement of the case 
was sent to all parties as required by law; that upon consideration 
of the said appeal the Board of Veterans Appeals rendered its decision 
on February 3, 1966, holding that insured last inrended his widow, 
Florence J. Wilmoth, to be beneficiary of his National Service Life 
Insurance, The denial of the claim of Barbara L, Wilmoth and her 
sister, June Wilmoth Haley, created the statutory "“digagreement" 
upon which this suit is based, pursvant to 38 U.S.C. 784 (a). 

No payments: have been made on this insurance; there are liens 
in the amount of $2,028.17 as a loan plus interest. 

THE PLAINTIFF AND THE IMPLEADED DEFENDANT, JUNB WILMOTH HALEY, 
sisters of the deceased, have brought this action under 38 U.S.C. 
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784, asserting that the insured did not change the beneficiaries on 
Said policy and therefore the action of the Board of Veterans Appeals 
was erroneous, seek judgment for the amount of the National Service 
Life Insurance policy, to be divided equally between them, and ask 
that from the proceeds, the su, of 10% be deducted and ordered paid 
to their attorney. : 

THE UNITED STATES and the IMPLEADED DEFENDANT FICRERCE J. WILMOTH, 
surviving widow of decedent, contend that impleaded defendant Florence 
J. Wilmoth is the last validly designated beneficiary of Walter B. 
Wilmoth's National Service Life Insurance. (38 U,S.C. 717; 38 C.F.R. 
&.46, 8,47). 

The impleaded defendant Florence J. Wilmoth, in addition to the 
foregoing defense, asserts that she is legally me to the proceeds 
of the policy of insurance involved, and aske for judgment to that 
effect and that the action be dismissed, 

THE UNITED STATES, IN ADDITICN TO THE FOREGOING DEFENSE, asserts 
that regardless of who is found by this Court to be the last designated 
beneficiary, the Government will be entitled to anpropriate eredit for 
the outstanding loan, wtth interest. 

FURTHER STIPULATICNS 
There will be no oral testimony offered in this case. 


The records of the Veterans Administration in this decedent's 


case may be admitted in evidence without formal proof, subject to all 


legal objections. 
A certi¢ied copy of a document, initialled by Examiner, may be 
admitted in evidence without formal proof, subject to all legal 


objections. 
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The Examiner has requested counsel to come to the trial with 
the maximum amount of authority to settle the case which will be 


allowed them by their principals. 


E s John J. Finn 
TRIAL COUNSEL: PRETRIAL EXAMINER 


/s/ Richard L. Walsh, Counsel for 
Plaintiff and June Wilmoth Haley 


/s/ H. McLean Redwine, Counsel for 
Defendant United States 


/s/ H. Clay Espey, Counsel for 
Interpleaded Defendant Florence J. Wilmoth 


Washington, D. C., 
February 27, 1969 


The above entitled hearing was rewumed before THE HCNORABLE 


JOSEPH C. WADDY, United States District Judge, on April 1%, 1969, 


commencing at 12:00 Noon. 
APPEARAXCES : 
On behalf of the Plaintiff: 
RICHARD L. WALSH, ESQ. 
On behalf of the Defendants: 
H. McLEAN REDWINE 
RICEARD L. WALSH, ESQ. 


On behalf of the Interpleader: 
H. CLAY ESPEY 


3 
PRCCEEDINGS 


THE DEPUTY CLERK: The case of Barbara L. Wilmoth vs. United 
States of A,erica, eta],, Civil Action No. 013-67. Would counsel 


identify themselves for the Court and the Court Reporter? 
-16 
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MR. WALSH: Richard L. Walsh, Attorney for the Plaintiff Barbara 


L. Wilmoth, and the Inyerpleader Defendant, June Wilmoth Haley, ready. 


MR. REDWINE: Howard McLean Redwine, Attorney for the United 


Srates. 

MR. ESPEY: H. Clay Espey, Attorney for the In,erpleader Defend- 
ant, Florence J. Wilmoth. , 

THE COURT: You may proceed, Mr. Walsh. 

MR. WALSH: Your Honor, there has been made a part of the record 
in this case a ore trial starement which has been signed by all coun- 
sel for the various parties in which the parties have agreed to and 
have stipulated to the fact that Walter B. Wilmoth, while a member 
of the armed services of the United States, effective as of February 
1, 1944, was issued by the Veterans Administration a policy of Na- 
tional Service Life Insurance, Number N15399628, f or which he desig- 
nated Mrs. Gertrude Wilmoth, his mother, as principal beneficiary 
and Miss Virginia Wilmoth, his sister, as contingent peneficiary, 
each for the full amount. | 

3/4 

THE COURT: Now, I notice that this is the language of the pre 
trial order, but I an wondering whether that is in error because it 
couldn't be for the full amount in each case, could it? 

MR. WALSH: Well, he went on and converted it, you see. The 
reason for reading this, Your Honor, is that we are not going to 
rake any testimony, and I think this ought to be in the record. I 
will forgo it if you consider that the ore ial is part of the 
record of the trial in this case. 

T3E COURT: You can offer the Statements made in the pre trial 
statement in evidence and the Court will receive it. 


3 
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MR. WALSH: All right I will do that. I will offer the pre 
trial statement in evidence. 
THE COURT: The stipulation in the pre trial? 
WALSH: The stipulation. 
CCURT: In the pre trial order? 
ESPEY: No objection. 
MR. REDWINE: No objection. 
THE CCURT: Ver well. The stipulation pages one and two of the 
pre trial order dated January 7, 1969, are admitted into evidence. 
(Whereupon, the stipulation referred to was received in evidence.) 


(It commences on page 13 of this appendix. ) 


MR. WALSH: And, in effect, what I am doing, Ygur Honor, is 


4/5 
offering into evidence the policy designating my clients as the 
peneficiaries to 'receive the proceeds following his death. 

THE COURT: ‘Well, do you have any documentary evidence that you 
wish to put in? 

MR. WALSH: No. 

THE COURT: You don'thave a copy of the policy, or the desig- 
nation, or anything? 

MR. WALSH: Well, I think it is in the file. 

MR. REDWINE: Your Honor, it was stipulated ,t pre trial that 
the Veteran's Administration file should be admitted into evidence 
subject to all legal objections. 

THE COURT: You are offering this file as well? 

MR. WALSH: Well, I am merely offering the stipulation of the 
parties that as of the time of death, that my clients were the named 


peneficiaries. 
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THE COURT: Well, as I understood it you are offering in evidence 
the stipulation of the parties made at pre trial which aDpears on one 
and two of the pre trial order. These ,re the stipulated facts, and 
I think that you will notice after that, the pre trial examiner has 
set forthe contentions of the re -pective parties which I can't con- 
sider as evidence but only the stipulated facts referred to. 

Now, my question to you is whether you have any other evidence 
that you wish to put in, admissions, or other- 

5/6 
wise? 

MR. WALSH: No, my view, Your Honor, is that I am putting in the 
policy which is in the file, and which, as all the parties agree, 
contains my clients as beneficiaries designated and I am resting on 
that. Naturally, I will cross examine or rebut later. In other words, 
I believe the burden is on him, : 

THE COURT: I see, you are offering the stipulation together 
with that portion of the Veteran's Administration file which has in 
it the designation of beneficiaries, is that Correct 


MR. WALSH: Yes, Your Honor. 


THE COURT: Very well, I understand. And you rest? 


MR. WALSH: I rest. 

THE DEPUTY CLERK: Should the file be marked with an identifi- 
eation number, Your Honor, and received in evidence? 

THE COURT: The whole file will be narked for the present and 
would you find the designation and let that be a plaintiff's exhibit. 
That is, the designation of February 1, 19517 
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MR. WALSH: No sir,, January 31, 1944, This is the application 
for National Service Life Insurance and this is the only evidence 
because as I understand it, Your Honor, these insurance policies 
are issued en nasse as one joint policy 

6/7 
somewhere. 

THE COURT: I know. I had one of them dating back from World 
War II. 

Now, did I understand you to say, Mr Walsh, that in your file 
there was a designation of beneficiary, and your pre trial order says 
that there was a change of beneficiary at the time ofthe conversion . 
on February 1, 19517 

MR. WALSH: That's correct, Your Honor. We have an applicaticn 
for conyersion here and this is January 11, 1951. 

THE COURT: Apd this is the document that you wish in evidence, 
is it not? 

YR. WALSH: Yes, I want to put that in, I will put both of 
the, in. 

THE CCURT: Both of them? 

MR. WALSH: They are both referred to in the pre trial state- 
ment and they are both going in as my exhibit. 


THE COURT: All right, February 1, 1944, will be exhibit one 


and February l, 1951, will be Number two, 


MR. REDWINE: This is a matter of the permanent record from the 
Veteran's Administration, Your Honor, and these documents have some- 
thing atrached to them here -- I wonder if we could mark that rather 


then covering up the gare on the forms themselves. 
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TSE COURT: What could we attach to them? 

THE DEPUTY CLERK: I don't know what we could use, Your Honor. 

THE COURT: Do you want to have copies of chem made? 

MR. REDWINE: Yes, I think that would be preferable, Your Honor. 

THE CCURT: All right, and they may be substituted afterwards 

so just pencil mark them at this time. 

THE DEPUTY CLERK: All right, Your Honor. 

(Whereupon, Plaintiff's Exhibit Number One being the document 
referred to, dated January 31, 1944, was marked for identifica- 
tion as Plaintiff's Exhibit Number One and eGocument referred to 
marked February 1, 1951, was marked for identigication as 
Plaintiff's Exhibit Number Two, ) 

THE CCURT: You can probably do that during the lunch period. 

MR. REDWINE: Yes, Your Honor. 

Your Honor, representing the Veteran's Administration, 


our position is essentially that of stake holder in this action and 


I would defer any argument on behalf of the Administration in view 


of the ruling of the Court of Avpeals. 

THE COURT: You wish to do what? 

8/9 

MR. 2EDWINE: I wish to forego argument and let Mr. Espey argue 
on behalf of his client. | 

THE COURT: Well, we are not yet at the argument stage. We are 
now at a motion stage Or a stage for the defe-dant to put on it's 
case. 

YR. REDWINE: In that case, Your Honor, I have no evidence to 


put on. 
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THE COURT: You have no evidence, all right. 
MR. ESPEY: May it please the Court, reserving my point that 
the complaint does not state a complaint upon which relief can be 


granted, I will offer in evidence pursuant to the stipulation, the 


whole of the records of the (Weterans/Administration in this decedent's 


case, and this includes the findings and the decision of the Board of 
Veteran's Appeals of February 3, 1966, which is in the file, duly 
signed by all the member of the Board. I also particularly invite 
the Court's attention to two affidavits in this file which this Board 
relied upon, showing that the Veteran Major Wilmoth, intended his 
widow to be the beneficiary of his National Service Life Insurance 
which was converted to become Number V 15803264. Those affidavits 
are the affidavits of Carlyle /Carl RL/ Fist. of February 23, 1965 
that Major Wilmoth stated that it was his intention that his wife 
was to be his beneficiary. 

MR. WALSH: If the Court please, I am going to object 

9/10 
to this as evidence -- 

THE COURT: Well, he is offering it now, He is offering it and 
saying that while he offers it there are certain portions he wishes 
to draw the Court's attention to. 

MR. WALSH: Well, it is these particular portions that he is 
reading into the evidence -- well, he is testifying. This is testi- 
money that would not be admissible here. 

THE COURT: The Court is sitting without a Jury 

MR. WALSH: Yes, sir. 


THE COURT: And if he is offering something and you are object- 


10 
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ing to it the Court will rule on it. The Court will rule on it, 


MR. ESPEY: Your Horor, Major Wilmoth's intention was that his 
wife was to be beneficiary under the National Service Life Insurance 
Policy and also I would like to call the Court's attention to the 
affidavit of Mr. Payne, who mentions on February. 24, 1965, that it 
was Major Wilmoth's intention that his wife was to be the beneficiary 
of his National Service Life Insurance Policy. 

As appears in the record, Major Wilmoth's wife is my client, 
Florence J. Wilmoth, and I would also like to invite the Court's 
atrention to the document in the file which is relied upon by the 
Board of Veteran's Appeals in it's findings and decision, designated 
DA Form 41, as the last effective 3 

10/11 
designation of beneficiary, and which the Boar¢ found designated the 
widow, Florence J. Wilmoth, my client, as the Bencticiecy: and on 
which the findings and decision of the Board in her favor are basec. 

I also wish to offer into evidence under the provisions of Title 
28, Section 1733, of the Code, a certified Copy ot the original of 
Major Wiadmoth's designation, certified by the Secretary of the Army 
under the seal of the department in which he certifies that -- 

THE COURT: Now, this is a separate document? 

MR. ESPEY: Yes, sir. | 

THE COURT: Well, let us complete handling the first problem. 
Mr. Walsh, I pelieve, objected for the records 

MR. WALSH: Yes, I object to the admission of that evidence, of 
whe two affidavits referred to by Mr. Espey. _ 

THE COURT: What are part of the Government's records? 


MR. WALSH: Well, which are in that file, the Goyernment file, 
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which we have stipulated are authenticated but subject to objections 


for evidentiary reqsons, and the objection is, of course, that this 


is a trial de novo, and this Court would be hearing this type of evi- 


dence which should be subject to cross examination, but these two 
affidavit's are people who are not vresent here in court and who say 
that the deceased told them something some years ago. It is the type 


of evidence that 
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the Court must hear and weight the credibility and so forth, subject, 
of course, to any objection which may be offered at the time ,s to 
whether the hearsay rule can be excepted to in this regard. After 
all, Your Honor, it is the executor-administrator who can waive the 
privilege, but in their present form they do not, the affidavits do 
not constitute proper and competent evidence in this case in a hearing 
prought under the sratute. 

As to the D-41 Form referred to, that is a form which the dece- 
dent filled out and filed with the Go,ernment which I accept and I 
have no objection it's being admitted. 

TEE COURT: You have no ojbection? 

MR. WALSH: No, Your Honor, not only for it's authenticity but 
as to evidence in the case. 

MR. ESPEY: May it please the Court, as to the file I respect- 
fully submit that these two affidavits in and of themselves, consti- 
tuzge substantial evidence supvorting the findings and decision of the 
Board of Veteran's Appeals and consequently are evidence to be admit- 
ted in this case. They are in the Government records. Also, in 


there is this form DA-41, 
12 


12 
THE COURT: Than there is no objection to that? 
MR. ESPEY: Well, I have separated the certiried document and 
a copy of this also is in the Government's file. 
12/13 
THE COURT: Yes, but there is no objection. | 
MR. ESPEY: All right, Your Honor. 
THE COURT: The vlaintiff's objection was to the admission of 
the two affidavits which apvear as part of the mecord and which record 
will be marked as Defendant's Exhibit Number Ones! That objection is 
overruled subject to reconsideration by the Court after further study. 
(Whereupon, Defendant's Exhibit Number One was duly marked.) 
THE CCURT: It will admitted in evidence with the two affidavits, 
subject to reconsideration as to the affidavits. 
(Whereupon, Defendant's Exhibit Number One for identification, 
being the complete file referred to was received in evidence 


sudject to the direction of the Court.) 


MR. ESPEY: Would Your Honor specify as I pointed out that the 


file including a copy of this form, DA-41, which I have referred to 
as the decisive document is in here? | 
THE COURT: Yes, that is understood, There ae no objection with 
respect to that that is in evidence without objection. 
MR. ESPEY: Very well, sir. 
Now as further supporting evidence I wish to introduce this 
War Department certisied copy of the original 
13/14 
of Major Wilmoth's designation of beneficiaries upon death which I 
submit designates his wife as principal beneficiary. and, because it 
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specifically mentions the National Service Life Insurance number of 


the policy constitutes such effective designation -- 

THE CCURT: Well, I think you can argue the effect of it later, 
but right now you are offering into evidence a document known as 
"Record of Energency Data", dated 26th of May, 1964. 

MR. ESPEY: That's correct, Your Honor. 

THE CCURT: Have you seen this, Mr. Walsh? 

RM. WALSH: Yew, 3 believe this is the sane as the one in the 
file jacket except it is a clearer copy, but I have no objection. 

THE CCURT: Admitted as Defendant's Number Two, then. 

(Whereupon, the document referred to was marked for identifi- 
cation as Defendant's Exhibit Number Two and was received 
into evidence.) 

MR. ESPEY: This has also been narked on the back by the pre 
trial examiner, Your Honor, and in this connection I would Like to 
invite the Court's attention to the back of this which I think is 
the decisive document, and which the Board -- 

THE COURT: Don't argue it now. 

MR. ESPEY: Very well, it reads "Designations" -- 
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THE COURT: I have read it. 
MR. ESPEY: Well, if Your Honor has read it I won't burden 
the record further. 
THE COURT: Very well. 
MR. ESPEY: I think that concludes the evidence to be offered 
in behalf of the defendant widow, Florence J. Wilmoth. 
15 
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THE COURT: Do you have an rebuttal. I understand that the 


Government has not offered any evidence? 

MR. REDWINE: That's correct, Your Honor. 

THE CCURT: Do you have any rebuttal, Mr. Walsh? 

MR. WALSH: No. 

THE COURT: Do you have any argument you want to make at this 
time? 


MR. WALSH: Yes, Your Honor. 


THE COURT: Very well, you may proceed. 
(Whereupon, Mr. Walsh mage an argument in behalf of plaintiff.) 
22 
THE COURT: Mr. Espey, do you have any comnents? 
(Whereuvon, Mr. Esoey nade on argument in behalf of Defendant 
Florence J. Wilmoth.) 
26 
THE COURT: The case will be taken under Rovicement and the 
parties will have until March 5 to submit any additional authorities 
or memorandum they may wish. 


(Whereuvon, the hearing was recessed until March 5, 1969.) 


(Filed April 3, 1969) 
MEMORANDUM CPINION 
This is an action pefore the Court sitting without a jury to 
recover proceeds of a National Service Life Insurance policy. Plain- 
tiff, a sister of the deceased insured, brought suit against the 
United States pursuant to 38 USC Sec. 784. A second sister and the 


wife of the ceceased insured (each of whom claimed ar interest in 57. 
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the policy's proceeds) were interpleaded by the defendant United 
States. The United States admits liability under the said policy of 
insurance and has averred its willingness to pay the proceeds of said 
policy te the person or persons lawfully entitled thereto. 

The evidence beforethe Court established that Walter B. Wilmoth 
(nereinafter “the insured") while a membe © of the Armed Forces of 
the United States was issued by the Veterans Administration (herein- 
after “VA") National Service Life Insurance (nereinafter "NSLI") 
Policy No. N 15 399 628 effective as of February 1, 1944. Gertrude 
Wilmoth, the insurea's mother was the designated principal benefici- 
ary and Virginia Wilmoth, @ sister of the insured waSs the designated 
contingent beneficiary, each for the full amount of the instrance. 

The insure¢ conyerted the full $10,000 of insurance to a 20- 
payment life plan effective February 1, 1951 (Policy V 1580 32 64) 
in which he designated his mother, Gertrude Wilmoth, as principal 
beneficiary for 100 percent of the proceeds, and his sisters, Barbara 
L. Wilmoth (plaintiff) and June L. Wilmoth (interpleaded defendant) 
as contingent beneficiaries for 50 percent each. The insured's 
mother died in 1962. 

On May 26, 1964 prior to his retirement on June l, 1964, the 


insured executed "DA Form 41" entitled "Record of Emergency Data" 


in which he designated his sisters, Virginia R. Biddle, Barbara b 


Wilmoth and June L, Haley (nee June L. Wilmoth) as beneficiaries 
in equal shares of any gratuity in the event he had no spouse or 
child surviving him, and designated his wife, Florence J. Wilmoth, 
as beneficiary for balance due in his pay and allowance account 
including savings deposits, The insured further designated his 
wife, Florence J. Wilmoth, as the person to receive an allotment 
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if the insured were missing. In the blanks calling for the full 
name and address of companies with which he presently had insur- 
ance policies in force and his policy numbers the insured listed 
"National Service Life Insurance," "Vy 1580- 32-64", 

The insured died on January 12, 1°65, while NSLI Policy No, 
V 1580 32 64 was in full force and effect. 

Following the death of the insured, June L. Wilmoth (now 
June Wilmoth Haley) and Barbara L. Wilmoth filed Claims with 
the VA for proceeds of the said NSLI policy, claiming as 
designated beneficiaries of record, the principal beneficiary 
under the designation of February 1, 1951, having previously 
died. A claim for the proceeds of the said SEE policy was also 
filed with the wW by Florence J. Wilmoth who claimed by virtue 
of an alleged change in the designation of beneficiary in her 
favor, 

On April 30, 1965, the VA held that the insured had not 
valicly effected a Change in the designation of beneficiary of 
his NSLI policy from February 1, 1951 to the date of his death 
and that consequently the proceeds of the said policy should be 
Paid to June Wilmoth Haley and to Barbara L. Wilmoth equally, 


This finding was appealed by Florence J, Wilmoth to the Board 


of Veterans Appeals, 

By decision dated February 3, 1966, the Board of Veterans 
Appeals found the wife, Florence J. Wilmoth, to be entitled to 
the proceeds of the said NSLI Policy, thereby denying the claims 
of June Wilmoth Haley and Barbara L. Wilmoth to Said proceeds. 

In the course of its decision the Board of Veterans Appeals found 
that the insured had intended to have his wife, Florence, as 
-29- 
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peneficiary of ais NSLI policy and that he had used DA Form 41 
entitled "Record of Emergency Data" to accomplish the change in 
beneficiary. The Board of Veterans Appeals held that the use of 
this form was adequate affirmative evidence to effectuate his 
intent, 


At the outset, the Court is faced in this proceeding with 


the question of its own function. Recent eederal district 


court decisions indicate a degree of confusion with respect to 
the effect of a prior Veterans Administration adjudication 
betweer the parties as to the right to NSLI proceeds. 

In 1965, the United States District Court for the Eastern 
District of New York stated in the course of its opinion in a 
38 USC Sec. 784 action: 


"The evidence adduced at the (VA) hearing 
was sufficiently substantial for the 
agency to arrive at its conclusion, and, 
therefore, this Court will not disturb 
the administrativg agency's final 
determination," = 


However in 1966, the United States District Court for the 
Western District of Oklahoma held: 


“an adjudication of the Veterans 
Administration as to who is entitled 
to proceeds of an NSLI policy oe 
be gi,en substantial weight "2 


The case of Owens v, United States, 3/ 2 38 USC Sec. 784 action before 
the United States District Court for the District of South 


Carolina, was cited as authority by the Court in Spaulding. 


UE asians Sarenon = Oe ae 


1/ a v. United States, 245 F. Supp. 1022, 1023 (E.D.N.Y. 
19 e 

2/ Spaulding v, United States, 261 Fe. Supp. 232, 237 (WeD. Okla. 
1965). 


a/ 251 F. Supr. 114 (D.S.C. 1966). a 


== 


MZowever. ir Cweas, the Court not only stated "the adjudication b 
- fveas y 


the Veterans Administration should be given substantial weight," 4/ 


but went on to say: 
“Furthermore, the derermination or decision 
of an agency or department charged with the 
administration of a program established by 
Conzress is entitled to g,eat weight ard 
should not be overturned except for clear 5/ 
and compelling reasons. (citations omitted) .= 

While this Court is inclined to the view that an action 
brought pursuant to 38 USC Sec. 784 is a trial de novo, with sub- 
stantial weight to begi.en to the prior adjudication of the 
Board of Veterans Appeals as to the right to NSLI proceeds, the 
Court need not in this particular case determine that issue.- 
From the evidence before this Court (which is ideritial with that 
which the Veterans Ad.inistration had before it) the Court is 
unable to find a basis in fact or law for the conclusion of the 
Board of Veterans Appeals that the deceased insured had effected 
a change in beneficiary of his NSLI. 

The principles of law controlling an action of this type 
have been delineated by our Court of Appeals in Coleman ve 
United States. &/ They are: 

1. The burden of proof is upon one who aaaeree a change of 
beneficiary to NSLI to sustain such change by a preponderance 
of the evidence. 

2. An insured in exercising his right to change the bene- 
ficiary of his NSLI policy need not comply literally with all 

1 F. Supp. 114 (D.S.C. 1966 
a/ Id. at 117. 


5/ Id. at 118. 
6/ 85 U. S. App. 4. C. 145, 176 F. 2d 469 (1949). 
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of the requiremen”s of the regulations zZoyerning change of bene- 
ficiary. In Government insurance cases the courts will brush 
aside legal technicalities in an effort to effectuate a manifest 
intent of the insured. 

3, Nevertheless in order to establish the fact that thecal 
has been a change of beneficiary, there must bé evidence of an 
intention of the insured to change the beneficiary followed by 
some affirmative act of the insured having for its purpose the 
catrying into effect of such intention, 

4, In @etermining whether or not an insured with reference 
to his NSLI intended to change his beneficiary and acconplished 
some affirmative act to effectuate that intent, it is necessary 


for the Court to determine each case in the light of its own 


facts-~/ 


Whether or not the deceased insured had the requisite 
intent to substitute his wife Florence for his sisters, 
Barbara .nd June, as beneficiary of his NSLI is inconsequential 
since this Court finds that the insured »verformed no affirmative 
act, the vurpose of which was to effect a change in beneficiary 
of his NSLI--notvithstanding the insured's execution of the 


above referred to DA Form 41 as part of his orderly retirement 


from the Armed Beryices as a field grade of ficer—°/ after 20 


years of service. 
In this case, unlike the cases cited by the defend,nt, 
Florence J. Wilmoth, there is no ambiguity in DA Form 41 "Record 


of Emergency Data" such as existed in A.G.O. Form No. 41, bearing 


77 It is this Court's yiew that under the facts of this case, the 


admissibility or non-admissibility of the challenged affidavigs 


is immaterial. ee: 
g/ at the time of his retirement, the insured held the rank of Major, 
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the caption "Designation of Beneficiary or Designation of Change 
in Address of Beneficiary". The DA Form 41 is clearly not a 
insurance report form capable of being construed as @ means of 
éesignating a charge of beneficiary, such as the "Go ornment 
Insverance Report Form" in Mitchell v, United States, 165 F. 2c 
758 (5th Cir. 1948), was found to be. Furthermore, the evidence 
in this case does not reveal additional acts of the insured 


eVidentiary of a change of beneficiary as may be found in some 


of the other cases cited by the defendant wife. 


In adéition to this Court finding as a matter of fact that 


the insure“ had performed no act, the purpose of which was to 
effect a change in beneficiary of his NSLI policy, the Court 
also holds that execution of the “Record of Emergency Data" 

(DA Form 41) cannot be said as a matter cf law to constitute a 
sufficient affirmative act on the part of -the insured to ef- 
fectuate a change in the beneficiary of the NSLI policy in ques- 
tion. Wells v, Ruiz, 372 F. 2d 119 (10th Cir. 1967), The facts 
in this case approach most closely those in Collins v. Collins, 
378 F. 2a 1021 (4th Cir, 1967), where the Fourth Circuit Court 
of Appeals in a per curiam opinion stared: 


“The recor? contains testimony that the deceased 
told hic wife that he had 'willed' his insurance 
to her and that she would be taken care of 
for the rest of her life. Additionally, the 
widow offered a "Record of Emergency Data’ 
form, which had been executed by the insured 
after his marriage, in which he designated 
his wife as beneficiary of his unpaid: day 
and allowarces. Im addition to spaces for 
designatin: beneficiaries of gratuity Day 
and for unpaid pay and allowances, the form 
contained a space for listing all insurance 
policies. The insured listed his NSLI policy 


but left blank the space in which he might 
have listed the beneficiary of that insurance. 
Thus, contrary te the widow's assertion, the 
execution of the form is equally consistent 
with an intention on the part of the insured 
to leave his father anc sister as the des- 
ignated beneficiaries as with an inrention 

to chanee the designated beneficiary to his 
wife.- Fts execution is net the kind of af- 
firnative act, declarative of his purpose to 
change the beneficiary to his wife, which is 
escential for the ecfectuation of an other- 
wise unexecuted intention to do so. That was 
the finding and conclusion of the District 
Court and we affirm." 


In view of the foregoing, judgment should be entered in 
favor of the plaintiff, Barbara L. Wilmoth, and the interpleaded 
defendant, June Wilmoth Haley, by which they are declared to 
pe the beneficiaries of NSLI Policy No. V 1580 32 64 and en- 
titled to the policy's proceeds subject to any outstanding liens 
upon said proceeds. The foregoing memorandum shall constitute 
the findings of fact and conclusions of law of this Court. 

Rule 52 (a) FRCP. Counsel for plaintiff will present a form of 
judgment in conformity herewith. 


(Signed) JOSESH C. WADDY 


Josech C. Naddy 
United States District Judge 


(Filed April 18, 1969) 
ORDER 
The above-entitled action came on for triql before the Court 


without a jury, on February 27, 1969, and all parties thereto having 


appeared by counsel, and testimony having been offered and briefs 


filed, and the court having filed its findings of fact, conclusions 


of law, and order for judgment, and its memorandu, opinion herein, 
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now, pursuant to said order for judyment, it is hereby this 1%th 
day of April, 1°69, 

ORDERED, ADJUDGED, AND DECREED, That defendant United States 
and interpleaded defendant Florence J. Wilmoth, do have and recover 
nothing, and that plaintiff Barbara L. Wilmoth and interpleaded 
defendant June Wilmoth Haley were the last designated beneficiaries 
of National Seryice Life Insurance Policy No. V 1530 32 64, and do 
have and recever from the United States the death penefits of said 
policy, less the amount of any outstanding enstiend accruec interest 
thereon, the same to be paid to them by the Veterans Adpinistration 


in eccordance with the terms of the Act and the aprlicable regulations, 
H , 


and it is 

FURTHES CRDERED, ADJUDGED AtD DECREED, That there be deducted 
from saic proceeds by the Veterans Administration and paid to Richard 
L. Walsh, as attorney for plaintiff Barbara lL. Wiltoth ané interpleaded 
defendant June Wilmoth Haley, as reasonable attorney's fees, a sum 
equal to ten percent (10%) of said proceeds, or, (if said benefits are 
payable in monthly installments, a sum eval to 10% of each monthly 


installment. 


[s[) Joseph C. Waddy, 
JUDG 


UDGE 


(Filed April 21, 1969) 


DEFE‘DANT FLORENCE J. WILMOTH'S CBJECTICNS Tc THE PiCPCSED 
JUDGMENT FCR PLAINTIFF BARSARA AND DEFENDANT JUNE, AND 
MOTION FOR A NEW TRIAL, OR TO ALTER CR AMEND THE COURT'S F 
FINDINGS, CONCLUSIONS AND DECISICN AS SET OUT IN THE COURT'S. 
MEMORANDUM CRINION. 


Comes now Interpleaded Defendant Florence J. Wilmoth, by her 


attorney, objectins to the proposed judgment for Plaintiff Barbara 
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and Defendant June, and moves the Court, under the provisions of 
Federal Rules of Civil Procedure 52 and 59, to order a new trial, 
or to alter or amend the Court's Findings, Conclusions and indicated 
decision wet out in the Court's Memorandum Opinion, filed herein 


April 3, 1°69, and for grounds submits that the Court has erred 


and is mistaken as to, and has ignored, facts and law, on issues 


heretofore squarely raised by Defendant Florence, as set out below. 


Respectfully submitted, 
H. Cray Espey, 
Attorney for In;erpleaded 
Defendant Florence J. Wilmoth. 
Defendant Florence Wilmoth submits for grounds supporting her 
objections to the proposed judgment and her foregoing motion the 
following assignments of error: 


I. AS TO TRIAL DE NOVO. 


The Court has erred in that the Court has proceeded on the 


basis or theory that Section 784, Title 38, U.S.C.A., which cives 
this Court jurisdiction over claims on contracts of NSLI, gives this 
Court jurisdiction to try the instant case de novo in and of itself, 
when in fact Section 784 does not do so, and Section 784 must be 
read in conjunction with all the other pertinent and applicable 
sections of said Title 38. 

While the Court states that the Court need not in this particu- 
lar case decide the issue whether the action under Section 784 is 
for trial de novo, the Court in fact erroneously trist this action 


de novo, without clearly, directly and expressly holding that the 
Findings and Decision of the Board of Veterans Appeals (BVA) (which 
had exclusive original jurisdiction) are not supportec by substantial 
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evidence and irrational, which is necessary to overrule the Findings 


and Decision of the BVA and to enter judgment for Plaintiff Barbara 
and Defendant June. The Court tried this case de novo by stating 
that 
“the Court is unable to find a basis in fact or law for the 
conclusion of the Board of Veterans Avceals that the deceased 
insured had effected a chage in beneficiary of his NSLI," 
and ignoring the affidavits of Fisk and Payne, on which the BVA relied 
as substantial evidence, by stating in another place 
"It is this Gourt's view that under the faces of this case, 


the admissibility or non-admissibility of the challenged 
affidavits is immaterial," 


The BVA, which had exclusive original jurisdiction by statute, clear- 


ly held that Major Wilmoth in executing his May 26, 1964, DA Form 41 


referred to his NSLI V 1580 32 64 as part of the benefits he was 
leaving to his wife; that he had told friends that his wife, Defend- 
ant Florence, would receive his NSLI proceeds; that “The insured 
intended to name his wife /Defendant Florence/ as beneficiary citeine 
and he used Record of Emergency Data Lda Form 4]/ subscribed by him 
and witnessed on May 26, 1964, to accomplish that purpose"; that 

"The use of this form was adequate affirmative evidence to effectuate 
his intent"; and that Defendant Florence, "Widow of the deceased 


veteran, is entitled to the proceeds of his National Service Life 


Insurance as the last validly designated beneficiary"; and that "This 
decision constitutes final administrative denial of the claims of 
Barbara Wilmoth and June W. Haley, sisters of the deceased veteran, 
for the proceeds of the veteran's National Service Li¢ge Insurance." 
It is hornbook law that administrative agencies do not have to 


decide upon the rules of evidence used in law court trials, and and 
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so 
can and do make binding and final decisions upon their "expertise" 


in the field of their jurisdiction. 


If the Court was not trying this action de novo, the only way 


open to the Court, in order to decide that Plaintiff Barbara and 


Defendant June were the beneficiaries of Major Wilmoth's NSLI, was 

to decide, clearly, directly and expressly, that the Findings and 
Decision of the BVA was mt supported by substantial evidence, and 
consequently were erroneous and should be overruled, and decide to 
overrule ther, and to award the NSLI proceeds to Plaintiff Barbara 
and Defendant June. The Court did not clearly, directly and express~ 


ly so decide. 


II. aS TO THE EXCLUSIVE JURISDICTICN CF THE s8CARD CF 
VETERANS APPEALS (BV. IN_ITS REVIEW. 


The Court has failed to give effect to and has ignored, as 
though it did not exist, the law of the land creating the Board of 
Veterans Appeals (BVA), Section 4001, Title 38, U.S.CeA., and grant- 
ing to and providing for it exclusive original review jurisdiction 
over claims in National Service Lige Insurance (NSLI) by Section 
4004, Title 38, U.S.C.R.» providing: 

"all questions on claims involving benefits under the 
laws administered by the Veterans Administration shall be 


subject to one review on appeal to the Administrator. Final 
decisions on such appeals shall be made by the Board." 


and has failed to give effect to and has ignored the fact that the 

BVA is an administrative agency designed by the Congress to permit 

agency “Expertise” to be brought to bear on particular problems 

such ,s here involved, and also the fact that the claims here of 

Major Wilmoth's wife, Defendant Florence, and his sisters, Plaintiff 

Barbara and Defendant June, are “claims involving benefits under the 
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laws administered by the Veterans Administration" which are within 
the exclusive jurisdiction of the BVA. : 

III. THE SCCPE OF REVIEW BY THIS COURT. 
A. Statutory Law. 

The Court has failed to zgi,ye effect to and has ixnored the 
law of the land by Section 702, Title 5, UsS.CoAs, whereby it was 
and is provided: 

"A person suffering legal wrong because of agency action, 
or adversely affected or aggrieved by agency action within 


the meaning of a relevant statute, is entitled to judicial 
review thereof " 


and Section 706 -- Scope of Review, Title 5, UsS.CoA. stating 
the limitations of the scope of such review, and proyiding authority 
to this Court only, to 7 

“(a) hold unlawful and set aside agency action, findings, 


and conclusions found to be <- 
"“(aA) arbitrary, capricious, an abose of discretion, 


"(E) unsupported by substantial eeience in a case 
« « « reviewed on the record of an agency peartns provided by 
Statute; .. ." 
and has erroneously and mistakenly proceeaed as though these pro- 
visions of law had no effect uvon this Court's powers» when no law 
exempts this Court from the quoted law in reyiewing the Findings 


and Decision of the BVA as was done in this case. 


B. Case Law. 


The Court has erred in that the Court has failed to giye effect 


to, but has ignored the law laid down by the Supreme Court of the 
United States in Whitney N.tl. 8ank etc,, v. Bank of New Orleans 
etc.» 379 US 411, 420, 13 Led2d 386, 394, 85 S Ct 551 (1965), that 


" . . . where Coneress has provided statutory review pro- 
cedures designed to permit agency expertise to be brought to 
hear On particular problems, those procedures are to be 


clusive, ..." 
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This Court has erred in that the Court has failed to give effect 
to and has ignored the law laid down by the Supreme Court of the 
United States in Mississippi Valley Barge Line Co. v. U. S,, 292 US 
282, 286, 287, 54 S Ct 692, 964, 78 L ed 1260 (1934), as to this 
Court's limitation in reviewing the Findings and Decision of the BVA 


that 


“the judicial function is exhausted when there is found 
to be a rational basis for the conclusions approved by the 
administrati,e body." 


(Cited in Inrernational Union, etc., ve Natl. Labor Rel. 
Bd,, USCtAppDCCir;067, 392 F2d 801, 805, 129 USAppDC 106, 
200, where our Court of Appeals held as to a board, such 
as the BVA, that it is “one of those agencies presumably 
equiped or informed by experience to deal with a special- 
ized field of knowledge, whose findings within that field 
carry the authority of an expertness which courts do not 
possess * * *, and laid down the rule which limits this 
Court in the instant case that “this court may not ‘dis- 
place the Board's choice between two fairly conflicting 
views, even though (it) would justifiably have made a 
different choice had the matter been before it a2 novo,” 
citing Universal Camera Corporation v- N. Le. R. By» 340 
US 474, 488, 71 S Ct 456, 465, 95 L ed 456 (1951).) 


This Court has not found, clearly, directly and expressly, that there 


et | no rational basis for the conclusions of the BVA. Such failure, 


Defendant Florence submits, shows that this Court found in the record 


a rational basis for the conclusions of the BVA. Thereupon, this 
Court's judicial function was exhausted, but as above stated this 
Court erroneously proceeded to try this Case de novo. 

This Court has ignored and does not mention the law laid down 
by the Supreme Court of the United States in U. S. ve Carlo Bianchi 
& Co., 373 US 70°, 83 S Ct 1409, 10 Led2d 652 (1963), that the stan- 
dard to be used upon court review of the decision of an administre- 
tiye acency is “whether an administrative decision is supported by 


substantial evidence," has ignored and does not mention the facts 
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that the Deceased Major Wilmoth's DA Form 41 vas held by the BVA to 
he substantial evidence that he intended his wife, Defendant Florence, 
to be the beneficiary of his NSLI, and further has ignored and does 
not mention the fact that the affidavits of Disk and Payne were held 
by the BVA to be substantial evidence that Major Wilmoth had shown by 
his spoken words that he intended that his wife, Defendant Florence, 
to be the beneficiary of his NSLI, and understood that she was his 
peneficiary thereof, and ignores the law that this Court's judicial 
review was Limited to ascertaining whether or not the Findings and 


Decision of the BVA was supported, anc that they were not, before 


the Court could proceed to decide to award judgment to Plaintiff 


Barbara and Defendant June. 


IV. THE EFFECT AND MEANING OF MAJOR WILMOTH'S DA FORM 
4] LISTING OF HIS NSLI. ; 


This Court erroneously and mistakenly holds (contrary to the 
BVA in whose exclusive jurisdiction these matters had been placed 
by the Congress, and by erroneous substitution of the Court's judg- 
ment for that of the BVA in a ,ield placed in the latter's exclusive 
jurisdiction) that Major Wilmoth's May 26, 1964, listing of his 
“National Ser,,ice Lite Insurance V 1580 32 64K in his DA Form 41 


was an illogical, meaningless and useless act, and that Major Wilmoth 


by such did not know what he was doing and that he meant nothing with 
regard to his 1951 original assignation of his giecere as contingent 
pneneficiaries, and thereby intended to ignore his wife, Defendant 
Florence, whom he married in 1963 arrer his M.ther, his principal 
beneficiary, died in 1962, and also his obligations to his wife, 
Defendant Florence, by holding and stating 
“Whether or not the deceased insured had the requisite 
intent to substitute his wife Florence for his sisters, Barbara 


and June, as beneficiary of his NSLI is inconsequential since 
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the Court finds that the insured performed no affirmative act, 
the ourpose of which was to effect a change in beneficiary of 
his NSLI® 

that 


w . 2 «6tthere is no ambiguity in DA Form 41 ‘Record of 
Emergency Data' 


that 
"The DA Form 41 is clearly not an insurance report form 
capable of being construed as a means of designating a change 
of beneficiary,” 
(ignoring the fact that the BVA did so) 
that 


" . . . the evidence in thise case does not reveal addi- 
tional acts of the insured evidential of a change of beneficiary 


(ignoring his acts by his words to Fisk and Payne) 


that 
" . 2. execution of the 'Record of Emergency Data’ (DA 
Form 41) cannot be said as a matter of law to constitute a 
sufficient affirmative act on the part of the insured to ef‘ect- 
uate a change in the beneficiary of the NSLI policy in question," 
The last quotation ignores the fact that by Section 4004, Title 
38, U.S.C.A., and under its jurisdictiénal authority the BVA held 
the “Execution by the ‘Record of Emergency Data’ (DA Form 41)" ... 
"to constitute a sufficient affirmative act on the part of the insured 
to effectuate a change in the beneficiary of the NSLI policy in 
question," 


Major Wilmoth's obvious intention by his May 26, 1964, DA Form 
41 that his wife, Defendant Florence, was to be the pneneficiary or 


and receive all of the U. S, Go, ernment benefits available to him, 
including his NSLI, has been ignored, the Court holding that Major 
Wilmoth did not make his wife, Defendant Florence, the beneficiary 
of his NSLI, and ignoring the fact that Major Wilmoth in 1°51 had 


designated his sisters, Plaintiff Barbara and Defendant June, con- 
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tingent neneficiaries and did not need to mention his NSLI in his 


May 26, 1964, DA Form 41 if he intended that his said sisters were 

to remain and continue to be the beneficiaries of his NSLI. The 
Court ignored the rationale of Benard v. U. S., USCtApp8thCir, 966, 
368 F2d 207, where the insured'’s notation of "None" in the place for 
listing insurance in force was held to negate a intention of the 
insured to change his beneficiary from his f ther to his wife, where- 
as here Major Wilmoth's notation of "National Service Life Insurance 
V 1580 32 64," when he had previously in 1051 degisnated his sisters 
as contingent beneficiary (and beneficiaries after his Mother's death) 
Clearly meant that if his wife, Defendant Florence, survived him she 
was to be his beneficiary, and if she did not then his sisters were 
to be his beneficiaries. 


V. THE COURT'S CITATIONS DO NOT SUPPORT THE COURT'S 
PROPOSED JUDGMENT 


The Court failed to note that Hawkins v. United States, 245 F. 
Supp. 1022, 1023 (E.D.N.Y.1965) (originally cited by Defendant Flo¢ence 
is the only case which has been cited that follows the law, cited and 
urgea by Defendant Florence, that the BVA is an administrative agency, 
and that where its findings and decision are supported by substantial 
evidence, they are not to be Gtecuches: but Tattered and sustained. 

This Court cites, apparently as holding contrary to Hawcins: 


Svaulding v. Ue. Se (WN. D. Ok1la.1966), 261 F, Supp, 232, 237. 
Owens v. U. Se (D.S.C.1966), 251 F. Supp, 114. 


e es do not support this Court's ruling, but stronzl 


unequivocally support the awerd of a new trial, or alteration of the 
Court's findings, conclusions and decision, in favor of Defendant 
Florence. In both of these cases, the NSLI was awarded to the wife 
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and widow of the dacasati insured == in relatively the same position 


fendant Flo ence -- in the face of prior designations of her 
than the wives. Yet here, the Court proposes to award the NSLI to 
prior designated contingent beneficiaries, not to the wife and widow 
of the deceased insured. 

This Court's quotations from Spaulding and Owens are correct 


quotations, but their decisions do not support this Court's Memorandum 
Opinion against Defendant Florence because Spaulding and Owens were 


decided for widows in situations similar to that of Defendant Florence, 
and not against the widows. Said quotations were not make in context 
to support the proposition that this Court ,dvances, namely: that 
decisions of the Veterans Administration are only entitled to substan- 
tial, not conclusive, weight, when supported by substantial evidence. 
It is correct, as far as it goes, that “the aprermination or decision 
of an agency or department charged with the administration of a pro- 
eram eataPlished by Congress is entitled to Zpeat weight and should 
not be overturned except for clear and compelling reasons," Defend- 
ant Florence submits that this Court's Memorandum Opinion does not 
show “clear and compelling reasons" for nullifying and overruling the 
Findings and Decision of the BVA, such as an express holding that 

the BVA Findings and Decision are not supported by substantial evidence 


and are legally wrong. Therefore, the BVA's Findings and Decision 


should be sustained, not overruled as this Court has proposed in the 


Memorandum Opinion. 

In Spaulding the BVA had decided for the insured's widow (in same 
relative position as Defendant Florence) on facts similar to the facts 
of the present Case. The exclusiveness of the jurisdiction of the 


-44- 


-45- 
BVA and the finding and final effect of its decisions were mot mentioned 
or decided -- the Court evidently had not had brought to its artention, 
and did not consider nor mention, the law that the decision of gdminis- 
trative agencies (such as BVA) are binding and final where supported 
by substantial evidence and the law. In Spaulding the insured's later 
executed ser,ice forms -- similar to Major Wilmoth's May 26, 1964, 


D. A. Form 41 -- were held to make the widow the NSLI beneficiary. 


Spaulding makes a strong point of statements of the insured that he 
had made his wife his beneficiary -- the same as Major Wilmoth did 
here. This Court has ignored the substantial, evidentiary effect of 
Major Wilmoth's statements to Fisk and Payne. 

In Owens no appeal to the BVA was mentioned, and consequently 
its exclusive jurisdiction and the binding and final effect of its 
decisions were not mentioned, In Owens the insured! s later executed 
Setyice forms -- similar to “lajor Wilmoth's May 26, 1964, Da Form 41 -- 
where held to make the widow the NSLI beneficiary. Major Wilmoth did 
the same, but this Court contrary to Owens, cited by the Court, pro- 


poses to award the NSLI to 1951 aesignated contintent peneficiattes. 


The citation of Wells v. Ruiz, 372 F2d 119 (10th Cir, 1067), 


does not supvort this Court's immediately preceding statement as 


follows: 


In addition to this Court finding as a matter of fact that 
the insured had performed no act, the purpose of which was to 
effect a change in beneficiary of his NSLI policy, the court 
also holds that execution of the ‘Reco-d of Emergency Data‘ 

(DA Form 41) cannot pe said as a matter of law to constitute 
a sufficient affirmative act on the part of the insured to 
effecuate a change in the beneficiary of the NSLI policy in 
question,” 


Wells v, Ruiz does not mention or consider any findings and decision 
of the BVA, In Wells v. Ruiz and in the cases it cites there were no 


findines and decision of the BVA as there are here in favor of the 
-45- 


-46- 
widow, Defendant Florence, and this is a decisive difference, in 
Wells v. Ruiz and the cases it cites, the district courts had made 
findings variously, mostly in favor of holding that execution of 
service forms effectuated changes of beneficiary, and the United 
States Court of Appeals for the 10th Circuit had held in each of 
these cases that the findings of the district court were not Clearly 
erroneous, and upon this vague and tenuous ,asis affi.med, This 
Court has not held expressly that the Findings and Decision of the 
BVA are Clearly erroneous, and, therefore, until such a decision is 
exvressed, this Court should not pass a judgment nullifying and over- 
ruling them upon the April 3, 1969, Memorandum Opinion. On the 
rationale of Wells v. Ruiz, this Court should decide in favor of 
Defendant Florence on the basis that the BVA Findings and Decision 
are not clearly ,,roneous. Wells v. Ruiz illogically holds that 
the ingured did a meaningless, useless act in listing his NSLI, 
which would not have been necessary if he did not intend to change 
his beneficiary, but leave the beneficiary unchanged. 

Collins v. Collins, USCtApp4thCir 1067, 378 F2d 1020, is illogical 
in stacing that “the execution of the form is equally consistent with 
an intention on the part of the insured to leave his father and 
sister as the designated beneficiaries as with an inrention to change 
the designated beneficiary to his wife." This decision has the 
insured performing an ineffective, meaningless and useless act in 
listing his NSLI. Further, it affirmed a District Court finding and 
conclusion. As no findings and decisiln of the BVA are mentioned or 


considered, Collins v. Collins does not support this Court in nullify- 


ing and overruling the Findings and Decision of the BVA in favor of 


Defendant Florence, in order to award the NSLI proceeds to decedent's 
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sisters who were designated contingent beneficiaries in 1951, and 

only on the basis of the prior death of the Mother of Major Wilmoth 
and his sisters. As heretofore submitted, this Court's Memorandum 
illogically holds that Major Wilmoth performed an ineffective, mean- 
ingless and useless act in listing his NSLI in his May 26, 1964, Da 
Form 41, after his M,ther died in 1962, and he married Defendant 
Florence in 1963, Major Wilmoth certainly did not inrend an ineffect- 
ive, meaningless and useless act. If he had intended to leave his 
sisters as the beneficiaries he had only to leave blank the space 

for listing insurance, in using DA Form 41 to Beeienace the benefici- 


aries of his U. S. Go,ernment benefits, whereby he first designated 


his “spouse,” Defendant Florence, if she suryi,ed him; otherwise his 


sisters. 

Furtherfore, Collins v. Collins and the 4th Circuit would not 
support this Court's proposed judgment for Major Wilmoth's sisters, 
Plaintiff Barbara and Defendant June, for Collins cires Sew ve U. S., 
USCtApp4thCir1961, 286 F24 570, There the 4th Circuit Court of 
Apveals affirmed the applicable findings and decision of the BVA, 
contrary to the rationale and theory of this Court in the April 3, 
1969, Memorandum Cpinion infayor of Major Wilmoth's sisters. 


VI. THE COURT HAS IGNCRED THE FAILURE OF PLAINTIFF'S 
ee TO STATE A CLAIM ON WHICH RELIEF — 


TO _SUPPOR PROPCSED JUDGMEN 


The Court has failed to decide, except by inference and by ignor- 
ing it, the issue raised by Defendant Florence in her answer and sever- 
al memorandums that Plaintiff Barber,'s complaint fails to state a 
Claim against any defendant upon which relief can be granted, which 
point has never been abandoned by Defendant Florence but consistently 


urged in her memorandums to the Court, 
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CONCLUSORY SUMMARY. 
The Court should alter or amend the April 3, 1969, Memorandum 
Opinion in accodance with the foregoing assigned errors, or at least 


exercise the discretion provided by Federal Civil «ule 59 and grant 


a new trial and in this “action tried without 4 jury” “take additional 
testimony, amend (the) findings of fact and conclusions of law or 
make new findings and conclusions, and direct the entry of a new 
judgment." The Court, in view of the "expertise" exercise by the 
BVA in its Findings and Decision, contrary to this Court's findings 
and conclusions, cannot be so absolutely sure of the findings and 
conclusions in the April 3, 1969, Memorandum Opinion that the Findings 
and Decision of the BVA should be ignored and so inadequately consider~ 
ed and mentioned in said Memorandus Opinion. 
Respectfully submitted, 
H. Clay Espey, 
Attorney for Defendant Florence J. Wilmoth. 
PROCEEDINGS 
May 2, 1969. 11:00 am. 
THE COURT: Good morning, gentlemen. You may proceed. 
MRe ESPEY’ May it please the Court, the defendant Florence 
Wilmoth as Your Honor knows, from readins the record, has filed a 


motion for amendment to Your Honor's Memorandum Opinion, which in- 


cludes findings, and your O.der awarding Pproceea® of the policy to 


the decedent's two sisters, or a new trial. 
I think my mnzin points are set out in my mtion as fully as 
possible and I am now assuming Your Honor has read it. 


TE CCURT 3 I have e 
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MR. ESPEY: And I rely upon Your Honor®s statement so I do not 
think I should belabor this too much, as I say I think I have been 
complete in this natter, but I do want to emphasize a particular 
point. Your Honor held that Major Wilmoth's DA Form 41 cannot be a 
aesignation to change the beneficiary and you also state that the 
affidavits of Fisk and Payne were immaterial. 

As a result of study this morning in the Bar Library I would like 


to call Your Honor's attention to several nore cases which, as I read 


them, lay great stress upon the ae of the insured as to his 


Res 


intention in executing papers wnich/mighe not be considered changes 
of beneficiaries. The first of these cases I would like to call Your 
Honor's attention to is Pgillivs v. USA [Bcspala, 1964, 238 F. Supp 
597 where the decedent's mother -- in this case the insured soldier's 
mother -- was named as beneficiary and thereafter he executed a form 
Call DD93, a reco,d of emergency data, which specifically had in it 
a printed statement “does not operate as a designation or change of 
beneficiary of any insurance onctracts issued by the United States 
Government", and there the Court stressed the fact that he had stared 
to his wife and to a number of ser,,icemen in service with him that 
if he died his wife would get his insurance and, ,,¢tainly in that 
case found from the evidence that the deceased, James Phillips, 
intended to change the policy and took all the steps reasonably 
ava8lable to him in order to effectuate such a change. The service 
man could not have had anything else in mind when he designated her 
sole peneficiary of his national service insurance but that such 
designation could only be referrable to his eeorancen 

Further, the Court said in its Opinion at page 62 of 238 Fed. 
Supp. that the purpose and intent Sey appears in the Form DD93 
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28 
executed when he was newly married -- which is the case here <-- 
although the DA Form GL does not have any printed statement that it 
does not affect the insurance, of course, but the Court in that case 


considered he had done 


28/29 


everything necessary to make the change. 

THE COURT: This is one of the things, ‘ir. Bspey, that brought 
the Court to the’ conclusion that it did. There are several types of 
Form 41s and some of them are ambiguous and some of them are not 
ambiguous. This particular form is not amiguous. 

MR. ESPEY: Well neither was the firm in this case I am citing 
to Your Honor ambiguous because it speci-ically said it could not be 
used to change the beneficiary under a gOvernment insurance policy 
and the Court here said “He considered he had done everything neces- 
sary to make the change as further evidenced by his repeated starements 
to the effect that such a change had been made by telling his fellow 
servicemen that his wife would get his insurance. 

They go on to say 
“The Court is satisfified that the decedent thought 
he had named his wife his beneficiary of his 
goyernment life insurance and she is entitled to 
the proceeds of the policy upon his death." 
And the Court so adjudged. 
Now the affidavits of Fisk anc Payne were considered substantial 


evidence by the Board of Veterans Appeals and they show as clearly 


as can be that he told his wife and Fisk $849 ne heard him tell 


his wife she was the beneficiary of his National 
29 


Seryice Life insurance policy. 

THE COURT: But this would be merely a statement of intention, 
would it not, and I found that it was not an act. You have to have 
both the inrention and the act and I found there was no act under 


the circumstances of this case. 


MR. ESPEY: Well the act in this cited case was simply signing 


this form. 

THE COURT: Which I found not be be a sufficient act. 

MR. ESPEY: Well -- I think Your Honor vas in error in proceeding 
that far in view of the findings of the Board of Veterans Appeals 
that it was evidence of intention to change the beneficiary. 

I respectfully submit that the evidence shows that the decedent 
reearded the matter as settled by that paper and told his wife and 
his acquaintances that he had designated his wife as beneficiary of 
his national ser,ice life insurance policy. 

Cther courts have held the same thing, and I would refer the 
Court to the case of Ward v. United Stares, 371 Fed Reporter 2d, 108» 
which case involved this form 93 which had on it the printed specific 
statement "Does not operate as designation or change of beneficiary 
of any insurance 

30/31 
contracts issued by the United States." 

Yet the Court rhere held that by using it the decedent ser_ice- 
man and husband had intended his wife was to get it over his mother. 

Now, I respectfully submit, Y,ur Honor, that you have, in under- 
taking to make a finding that you have about this Form 41, overlooked 


or gone over the findings of the Board of Veterans Appeals to which 


31 
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the matter, I respectfully submit, was exclusively submitted by the 
United States Code, Section 38, 404 and I further submit that the 
finding under the circumstances here cannot be stated to be arbitrary 
or capricious or ‘unsupported by the substantial evidence. 

I further submit it is entitled to full faith and eredit in 
this Court under the Statutory Law and I have cited that law to 
Yur Honor. 

Now the Wiley case, Wiley v. United States, 390 F2d R44 is not 
exactly in point but it does have some bearing. There, the insured 


went to the Veterans Administration \ffice and they had him sign a 


paper designating the chage of beneficiary, using V~ File No. instead 


of the number of the policy, and further than that, he thought he only 
changed one policy and he had two policies, each of $5,000, and the 
Court in that case eave the whole ten thousend dollars - as I read 
this case - to the wife. 

31/32 

The Court said that application of strict administrative r¢echni- 
calities in that situation was not necessary 80 long as he might 
reasonably be supposed to have thought his actions sufficient under 
the circumstances. 

Now I come right back to the proposition with respect to Major 
Wilmoth that he thought he had by his actions acred sufficiently 
under the circumstances to make his newly married wife the beneficiary 
of his policy of insurance over his sisters whom he had designated 
contingent beneficiaries back in 1951 - about 13 or more years 
previously. 

I emphasize the submission that even though it might be reason- 


able to state that a DA Form 41 is not a designation of a beneficiary, 
although parenthetically I think it wee, if ie could reasonably be -52- 
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thought to be and it was in fact thought to be by Major Wilmoth, 
therefore his inrention and belief- as to what his actions had accom- 
plished are entitled to weight and to be given eernee not only by the 
Board of Veterans Appeals but by this Court. 

There are a lot of points involved in this case that I have 
-aised and I am not abandoning. I am no abandoning the position, 
for instance, that the complaint in this case is Socenty insufficient 
to support the judgment and I emphasize that Your Honor can only 


make a decision that you have made 
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by your Memorandum and Order, by specifically finding under Title 
5, Section 707, it is, I believe, that the findings and decision of 


the Board of Veterans Appeals is arbitrary or cavricious or unsupport- 


ed by the substantial evidence and I don't see how, in view of the 


cases I have cited, that can correctly be done. 

So, I am going to submit that Your Honor's 6_der nd your Find- 
ings should be altered or amende®’ to conclude in favor of the wife, 
Florence, recently married when this change was made, or at least 
to grant a new trial so that this matter may be more fully investiga- 
ted for the reason that, as to the latter, it does not seem possible 
in view of the ,--cord and the Cpinion, Findings and Conclusions of 
the Board of Veterans Apveals that Your Honor could come legally to 
the aaCcision and judgment that you have entered. 

MR. WALSH: I have nothing further, Your Honor. 

MR. REDWINE: Go,ernment has nothing to offer. 

THE COURT: Your objection to the proposed Sudgment is overruled, 
and the motion to alrer or amend Findings and Conclusion and Decision 


is denied. M tion for new trial denied. 
-53- 
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(Whereupon, the above-entitled hearing was condluded) 


(Filed May 7, 1969) 


The ahove-entitled action came on for hearing on the Defendant 
Florence J. Wilmoth's Objections to the Proposed Judgment and Motion 


for a New Trial or to Alter or Amend the Court's Findings, Conclusions 


and Decision, and all parties having appeared by counsel, and after 


hearing argument, it is by the Court this 7th_ day of May 1969 


ORDERED, That the Cbjections to the Proposed Judgment be and 
ave hereby overruled; and it is 

FURTHER ORDERED, That the Motion for a New Trial or to Alter 
or Amend the Court's Findings, Conclusions or Decision, be and is 
hereby denied, 

JOSEPH C. WADDY 
JUDGE. 
(Filed May 15, 1969) 
NOTICE CF APPE&QL 


Notice is hereby given this 15th day of May, 1969, that 
Interpleaded Defendant Florence J. Wilmoth hereby appeals to the 
United States Court of Appeals for the District of Columbia from 
the judgment of this Court entered on the 18th day of April, 1969, 
in favor of Plaintiff Barbara ~. Wilmoth and Defendant June Wilmoth 
Haley against said Inrerpleaded Defendant Florence J. Wilmoth, and 
from the Order filed herein May 7, 1969, overruling Defendant Florence 
J. Wilmoth's objection to said judgment and denying her motion for a 
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-55- 
new trial or to alter or amend the Court's Findings, Conclusions 
and decision. 

H. Clay Esvey, 
Attorney for Interpleaded 


Defendant Florence J. Wilmoth. 


Apvellant-Defendant Florence J. Wilmoth's Exhibit 2, 
D& Form 41; Record of Emergency Data; 
Admitted in evidence: Transcript 14; Appendix 26. 


=>: v.02 (Front) 2°. ...°*: 


WILMOTH, Walter Birdell, Jr 0 S&4& 439 26 May 1964 
1. OESIONATOR'S LAST NAME - FIRST MAME - MOOLE NAME 2. PRESENT SERVICE NO. | 3. GRADE & PAY GRADE 3. OATE (Currant) 


FORMER SERVICE 
UGSERIS) CF aaa, co 


“Sid E“augusta Streets 
Colma, California 
ta SPOUSE (Firet, eitile (masden, If tenia), & last mame) (Thow cmgia, drverced as : 
Fforénte’ Juanita Heikes Wilmoth 10713 South Park Avenue 
Tacoma, Washington : 


MAME OF CHILDREN 
OY mame, 00 atare, Hf ocap os adapted, a0 state) 


Va, ADULT RELATIVE TO O€ HOTIFICO, HOT MAMED IN ANY OTHER (ITEM, ANDO & acoRess i a 
Mravvifginia R. Biddle (Sister) 14381 Deannann Place, Garden Grove, Calif. 


16. PERSON(S) NAMED I OTHER ITEMS BHO ARE NOT TO BE HOTIFICO OUE TO ILL HEALTH 


4, ORGANIZATION AND ADORESS OF DESIGNATOR 


Hq Co and Band Spt, 4th Inf Div, 


DA an oun 41 REPLACES 00 FORM 83, WHICH 5 COSOLETE. | 


MADE OS it Ieee T+ 


Baar 


. 


Fe 


Patt ASS, 
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Appellant-Defencant Florence J. Wilmoth's Exhibit 2, 
DA Form 41: Record of Emergency Data: 


Admitted in evidence: Transcript 14; Appendix 26. 


ORNGMATIONS = —_i_—_CFIRST MAME - MIODLLE MAME - LAST NAME 
Ane al oe Re a lessee Deannann Place 
BENEFICIARIES FOR /3, ‘Mrs Virginia R. Biddle Garden Grove, California 
every Twene two | SNARE AID - Trng, APO 254 
we er res jL/3,|Miss Barbara L Wilmoth New York, New York 


Gero 0. Som [ane 03 North 18 
Yr. bet peavanal 1173, Mrs June L Raley Seattle, Washington 
OENEriCIANiEs FOR Florence Juanita Wilmoth Tacoma, Washing 


BALANCE OVE I" PAY 
an0 ALLowaNcE AC- 
SAviINGs OE POSITS, 

men suet totat 


29. PERSON TO HECEIVE venue 
ennacmmond diene Florence Juanita Wilmoth asa suaaengeon Wife 


INSURANCE POLICIES If FORCE - INCLUDING HSL! ANO SSeS (Companies to be natitied in case of death in Active =e 


National Service Life Insurance eas V 1580-32-64 


POR WSTRUCTIONS Ol PREPARATION ANO DISPOSITION REFER TO ARMY (irctuting Anny Reawee) - AR 660-4, AND ARUY MATIONAL GUARD - HOw 7? 


20 ROT PORPARD THIS FORM TO VATENANS ADMINISTRATION 


ante teens 
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ean bid ia Fe, 


aCe 


Re:File #3046/21 
XC 22 278 289 
WILMOTH, WALTER B.. 


In AppelLlant-Defendant Florence J. 
Wilmoth's Exhibit 1, Veterans 
Administration File; Admitted in 
evidence: Transcript 13; Appendix 25. 


A-F-F-1-0-A-VoisT 
STATE OF ee 
$s. 


COUNTY OF PIERCE 
1, CARL R. FISK, being first duly sworn, on oath, depose 


That | am a licensed Insurance Agent in the State of 
| Washington. : 
That | knew, WALTER B. WILMOTH, during his lifetime. 

That in December of 1964, | heard WALTER 8. WILMOTH tell 
his wife, FLORENCE J. WILMOTH, that she wes the beneficiary of his 


National Service Life insurance policy. 
MR. WILMOTH had contacted me to buy more life insurance 
on his life to give his wife more protection. 
ah It was definitely my understanding from my conversation 
15}; with MR. WILMOTH that it was his intention that his wife was to be 
16 | the beneficiary under his National Service Life Insurance policy 


s! 


C - Subscribed and sworn to before me this 
. > day of February, 1965 


nm 
. residing 


~~ 


| 
| 
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In Appellant-Defendant Florence J. Re: File No. 3046/21 
Wilmoth's Exhibit 1, Veterans XC 22 278 289 
Administration Files Admitted in WILMOTH, Walter B. 
Evidence: Transcript 13; Appendix 25. 


AoF-F-1-D-A-Vol<T 

STATE OF WASH INGTON 

COUNTY OF PIERCE iors 

. 1, DAVID R. PAYNE, being first duly sworn, on cath, depose 

and say: 
That | am a television service repairman and salesman anc 

reside at 9101 South Tecoma,Avenue, Tacoma, Washington. 


That |! knew WALTER B. Wi LMOTH during his lifetime. I 


| known him for five (5) years prior to his death. 


18 


That in October of 1964, WALTER B. WILMOTH, told me “If | 
| die Florence gets my $10,000.00 Insurance proceeds." This was i 
only one time of many times he told me it was his intention that she 
was to be his beneficiary under the National Service Life Insurance 
policy. 

It was definitely my understanding from my conversation | 
with WALTER B. WILMOTH, that it was his Intention that his wife was ! 


to be the beneficiary under his National Service Life Insurance 


policy. 


‘| Subscribed and sworn to before me 
; this 2-+¢ day ofFebruary, 1965. 


ort 


otary n an 
| of Washington, residing at ‘Tacoma. 


SUPPLEMENT TC BRIEF FOR APPELLANT 


UNITED STATES COURT OF APPEALS 


For The District Of Columbia Circuit 


No. 23,189 


FLORENCE J. WILMOTH, 


Appellant, 
ve 
UNITED STATES, and 
BARBARA L. WILMCTH and 
JUNE WILM TS HALEY, 


Appellees. 


APPEAL FROM JUDGMENT OF THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA OVERRULING AWARD TO APYELLANT-WIDOW BY 
ROARD OF VETERANS APPEALS OF PROCEEDS OF HER HUSBAND'S NATIONAL 
SERVICE LIFE INSURANCE AND DENYING APPELLANT'S CLAIM THERETO, 
AND AWARDING SUCH PROCEEDS TO HIS Ai PELLEE SISTERS, AND FROM 
FURTHER CRDER CVERRULING APFELLANT'S OBJECTICNS TO SUCH JUDG- 
MENT AND DENYING APPELLANT'S MOTION FOR NEW TRIAL. 


H. Clay Espey, 


219 Southern Building, 
1425 H Street, Ne. We, 
Washington, D. C., 20005, 
Telephone: NA. 8-2145, 


Attorney for Appellant. 


SUPPLEMENT TO BRIEF FOR APPELLANT. 

Leave of the Court having first been granted, Appellant 
Florence J. Wilmoth supplements her Brief For Appellant, filed 
Noverber 3, 1969, as follows: 

Ill. | Page 23 
THE ADMINISTRATIVE PRCCEDURE ACT SETS THE SCOPE OF 


AND LIMITATIONS UPON JUDICIAL REVIEW OF DECISIONS 
F THE BOARD OF VETERANS APPEALS. — 


Analogous Statutes and Cases. 

The Administrative Procedure Act originated in the Act of June 
11, 1946, 60 Stat. 237. It is codified in Title 5, U. S. C., 
Sections 551, et seq. | 

Long before 1946, Section 784, Title 38, U. S. C,, providing 
district court jurisdiction for the instant case, originated in the 
Act of June 7, 1924, 43 Stat. 612, Segtion 19, 

Also long before 1946, the Longshoremen's and Harbor Worker's 
Compensation Act originated in the Act of March 4, 1927, 44 Stat, 
1436, 

Also long before 1946, the Social Security Act originated in 
the Act of March 14, 1935, 49 Stat. 620. 

All of these acts now provide for judicial ais of agency 


actions, See Title 33 U. S. C, Section 921, as to the Worvmen's 


Compensation Act, and Title 42 U. S. C. Section 405 (g) as to the 


Social Security Act. 

The following cases are analogous to the instant case and hold 
that judicial reyiew of Social Security and workmen's compensation 
cases is governed by the Administrative Procedure’ Act: 

Re: Social Security: | 


Rafal v. Flemming, DCEDVal959, 171 F. Supp. 490. 
Julian v. Folsom, DCSDNY1058, 160 F. Supp. 747. 


Rafal v. Flemming, supra, holds that 


"The Administrative Procedure Act, 5 U.S.C.A. Sec. 1000 
(a) [mow recodified/, prescribes the function of a judicial 
review of agency action, The Administrative Procedure Act 
is read in vari nateria with the appropriate section of the 
ern a aaa Act on the subject of judicial review. (Cases 
cited. 


Res Workmen's Compensation: 


Oleary v. Brown-Pacific-Maxon, Inc., 340 US 504, 71S Ct 
470, 95 L ed 483. 

Colonna's Shipyard, Inc,, et al,, v. O'Hearne, USCtApp,thCir, 
1952, 200 F2d 220, 223. 

Noble Drilling Corp. v. Donovan, DCEDLal967, 266 F. Supp. 917. 

Travelers Ine. Co. v. Hughes, DCEDNY;066, 257 F. Supp. 465. 

Gillung v. Humble Oil & Refining Co., DCEDLal962, 210 F. 
Supp, 292. 

Strachan Shipping Co. v. Calbech, DCSDTexasl961, 190 F. Supp. 
@88 (affirmed 306 F?d 693, cert. denied 372 US 954, 83 S 
Ct 950, 9 L ed 2d 978). 

Levino Shipping Co. v. Donovan, DCEDPal958, 166 F. Supp. 909 
(vacated on other grounds 267 F2d 59). 

Dunn v. Belair, DCRI}955, 134 F. Supp. 802. 

Plassil v. O'Hearne, DCMd1954, 124 F. Supp. 215. 


Appellant Florence submits that the rationale of the above- 


cited cases supports her arguments and submissions that the Adminis- 


trative Procedure Act governs judicial review of findings and 


decisions of the BVA. She further submits that no authority, 
statute or theory exempts or removes judicial review of actions of 
the BVA from the orbit of the Administrative Procedure Act. 


Respectfully submitted, 


H. Clay Espey, 


219 Southern Building, 
1425 H Street, N. W., 
Washington, D. C., 20005, 
Telephone: NA. 8-2145, 


Attorney for Appellant. 
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OF COLUMBIA OVERRULING AWARD TO APPELLANT-WIDOW BY BOARD ‘OF VETERANS 
APPEALS OF PROCEEDS OF HER HUSBAND'S WATIONAL SERVICE LIFE INSURANCE 
AND DENYING APPELLANT'S CLAIM THERETO, AND AWARDING SUCH PROCEEDS TO 
HIS APPELLEE SISTSRS, AND FROM FURTHER ORDER OVERRULING APPELLANT'S 
OBJECTIONS TO SUCH JUDGMENT AND DENYING APPELLANT'S MOTION FOR NEW 

TRIAL. 
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FOR APPELLANT~WIDOW FLORENCE 
JURISDICTIONAL STATEMENT 
This Court has jurisdiction under Section 1291, Title 28, U. S. C., as amended, 
final decisions having been made by the District Court's judgnent order dated April 
18, 1969, in favor of Appellee-Plaintiff Barbara L, Wilmoth and Appellee-Defendant 
June Wilmoth Haley and against Appellant—Defendant Florence J. Wilmoth, and by the 
District Court's order dated May 7, 1969, overruling Appellant-Defendant Florence 


Wilmoth's objections to said judgment and denying her motion for a new trial or to 


alter or amend the District Court's Findings, Conclusions and Decision. App., >» HY 


The District Court had jurisdiction under and pursuant to the provisions of 
Section 784, Title 38, U. S.C. - 

STATEMENT OF Tis ISSUES: PRESENTED FOR REVIEN. 

1. Does the complaint fail to state a claim against any defendant. upon which 
relief can be granted, as appellant consistently has = it does. 

2. Is the Board of Veterans Appeals (BVA), which avarded to appellant—widow 
the proceeds of her husband's National Service Life Insurance (NSLI), an adminis- 
trative agency established by The Congress with exclusive administrative jurisdic- 
tion over the claims here and empowered to render a final adninistrative decision. 

3, Are the BVA's Findings and Decision awarding the NSLI proceeds to Appellant— 
Widow Florence Wilmoth a final decision that the Courts should enforce. 

4, Is the District Court's jurisdiction and review in this proceeding restricted 
and limited by the Administrative Procedure Act to first determining and finding 
that the SVA's Findings and Decision were arbitrary, capricious, an abuse of discre- 
tion, unsupported by substantial evidence, or unwarranted by the facts to the extent 
that the facts are subject to trial de novo, before the Court may legally proceed to 
consider the morte of the claims of Major Wilmoth's eppedtantutaoe and appellee 


sisters, or aces the District Court's jurisdiction and review extend initially and 


originally to trial de novo of the claims. here involved regardless of the BvA's 


~2— 


Findings and Decision awarding the NSil proceeds to Appellant=Widow Florence. 


5. Are the BVA's Findings and Decisions 


That Major Wilmoth by his DA Form 41 changed his designation of bene 
ficiary of his NSLI to his Appellant-Wife Florence, from his contingent . 
beneficiaries, his Appellee-Sisters Barbara and June; 
That the insured Major Wilmoth intended $G name his wife,. the appellant, 
as beneficiary of his NSLI and used his DA Form 41, Record of Emergency 
Data, executed by him on May 26, 1964, to accomplish that purpose; 
That the appellant-widow is entitled to the proceeds of his NSLI as the 
last validly designated beneficiary; and 
That said decision constitutes final administrative denial of the clains 
of Appellee-Sisters Barbara and June for such proceeds, 
supported by substantial evidence, and free from any showing that they are arbitrary, 
capricious, en abuse of assceetvoo/ae unwarranted by the facts to the extent that 
the facts are subject’ to trial de novo by the District Court. 
6. Did the District Court err in 

a. Failing to dismiss the complaint and action of Appellee-Sisters Barbara 
and June for failure to state a claim upon which relief can be granted. 

b. Failing to hold and rule that the BVA is an administrative agency 
established by The Congress with exclusive administrative jurisdiction over the 
claims here and empowered to render a final decision thereon. 

c. Failing to hold and rule that the BVA's Findings and Decision awarding 
Major Wilmoth's NSLI proceeds to Appellant~widow Florence is a final decision that 
the District Court was legally bound to affirm and uphold. 

4. Failing to first find that the BVA's Findings and Decision were arbi- 
trary, capricious, an abuse of discretion, unsupported by substantial evidence, or 


unwarranted by the facts to the extent that the facts are subject to trial de novo, 


h 


| -3- 
before proceeding to consicer the merits of the claims of Appellant-Widow Florence 
and Appellee-Sisters Barbara and June, and in proceeding to trial de novo of the 
claims here involved, disregarding and ignoring the BYA's Findings and Decision 


awarding the NSLI proceeds to Appellant=-Widow Florence. 


©. Holding that Major wilmoth's DA Form 4l, Record of Emergency Data, 


could not, as a matter of fact and law, be held or used to change the beneficiaries 
of his NSLI from his appellee-sisters to his Appellant-Wife Florence, regardless of 
Major Wilmoth's intention to do so, and statements to his appeliant-kidow Florence 
end others that he had made her the beneficiary. of his SuI. 

f. Awarding the NSLI proceeds to Appellee-Sisters Barbara and June, 
instead of affirming the 3VA's Findings and Decision evarding to AppellanteWidow 
Florence the NSLI proceeds, 

This case has never been before this Court in any form, 

REFERENCE TO RULING 
(Per Rule 8 (e) 
Memorandum Opinion of the District Court. Appe 27. 
STATEMENT OF THS CASE 

Appellant-Widow Florence Wilmoth seeks the proceeds of her Husband Major Walter 
B. Wilmoth's NSLI, that he intended her to have by executing his DA Form 41, Record 
of Emergency Data, Such proceeds were awarded to appellant: Florence by the BYA, the 
administrative agency having exclusive jurisdiction and power to render final 
decisions. The District Court erroneously ignored and overruled the BVA, and errone=- 
ously awarded the NSLI proceeds to Appellees Barbara Wilmoth and June Wilmoth Haley, 
Major Wilmoth's sisters, who were named as contingent beneficiaries of his NSLI, 

The relevant, ultimate facts are not in dispute; the basic and principal diver~ 
gence of views arises upon the legal effect of Major Wimoth's DA Form 41, by which 
he intended to make Appellant—Widow Florence his beneficiery. 

The BVA, the administrative agency having exclusive administrative jurisdiction 
and power to make final decisions, by its Findings and Decision semnaes the NSLI 
proceeds to Appellant—Widow Florence, holding that DA Form 4 made her the beneficiary 


The District Court held erroneously that Da Form 41, as matters of fact and lew, 3. 


> 
regardless of Major Wilmoth's intention, could not change the beneficiary of the 
NSLI, and entered judgment awarding the NSLI proceeds to Appellee-Sisters Barbara 
and June, the contingent beneficiaries. 

The first basic judicial issue is whether Appellee=Plaintiff BarbamWilmoth's 
complaint (App., p. 1 ) contains “a short and plain statement of the claim showing 
that the pleader is entitled to relief." Appellant's first defense, made consistent— 
ly and never abandoned, is that "The complaint fails to state a claim against any 
defendant upon which relief can be granted." (App., p. 6 ) ‘The complaint utterly 
fails to show any factual basis that Appellee-Plaintiff Barbara Wilmoth is entitled 
to relief. No reading of it informs anyone of anything, except the conclusion of 
Appellee—Plaintiff Barbara thet she was dissatisfied with the BVA decision. 

Major Walter B. Wilmoth, the insured, served in the Army of the United States 
from January 1944 to retirement on May 31, 1964. He died January 12, 1965, und 
his NSLI in the amount of $10,000.00 was then in force, subject to a loan to Major 
Wilmoth. 

The United States admits liability for the net proceeds of Major wilmoth's 
NSLI. 

Major Wilmoth, who originally was insured as of February 1, 1944, converted 
his $10,000.00 of NSLI to a 20-payment plan effective February 1, 1951, and secured 
Policy V 1580 32 64, the policy in issue. He originally in 1951 designated his 
Mother, Gertrude Wilmoth, as principal beneficiary for one hundred per cent (100%) 


of the proceeds, and his sisters, Appellees Barbara Wilmoth and June WwW. Haley, as 


contingent beneficiaries for fifty per cent (50%) each. 


Mrs, Gertrude Wilmoth, mother of Major Wilmoth and his originally designated 
principal beneficiary, died in 1962. 
Major Wilmoth married Appellant Florence Wilmoth March 15, 1963. 


Tne insured Major Wilmoth had legal right to change the beneficiary of his NSLI. 
A 
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In order to do so he had only to meet two requirezents: 1. Form an intention to 
eaacee his beneficiary to his wife, Appellant Florence, and 2, Take affirmative 
action by tangible evidence showing his exercise of his right to change the benefi- 
ciary to be his wife, Appellant Florence. He met both Sees by his execution 
of his DA Form 41, Record of Emergency Data, his effective and last designation of 
beneficiary. Appe, Pp. 56, 56. | 

On May 26, 1964, Major Wilmoth executed his Da Form 41, Record of Emergency 
Data. Appe» pp 5G, 56, Thereby he provided that his 


"Beneficiary or beneficiaries for gratuity pay in event there is no 
surviving spouse or child" (Emphasis supplied. 


were to be his sisters, Mrs. Virginia R. Biddle, Miss Barbara L. Wilmoth and Mrs. 
June L. Haley, each for a one~third share, and that his 


“Beneficiary or beneficiaries for belanaacdue in pay and aléowance account, 
including savings deposits" 


was to be his Wife, Florence Juanita Wilmoth, for one hundred percent, and that 


the 
“Person to receive allotment if missing" 
was to be his Wife, Florence Junita Wilmoth, for one hundred percent, and under the 
heading “Insurance Policies In Force - Including NSLI and uSGLI® 
he listed “National Service Life Insurance" "Policy Number V 1580-32-64," 

Major Wilmoth intended that his surviving spouse (appellant) should have all 
government benefits to which he was entitled. As above stated Major Wilmoth retired 
May 31, 1964, and died January 12, 1965. | 

Appellees Barbara Wilmoth and June W, Haley and Appellant Florence Wilmoth 
filed claims with the Veterans Administration for the proceeds of the NSLI. 

Among the evidence submitted by Appellant—wWidow Florence to the Veterans Admin- 
istration were the affidavits of Carl R. Rish and David R, Paynes Carl R. Fisk, 
by his affidavit subscribed and sworn to February 23, 1965, after being first duly 
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Sworn, ON oath, deposec and said (App., p. I]: 


"That I am a licensed insurance Agent in the State of Washington. 

“That I kmew WaLTEA B. wILMOTS during his lifetime. 

"That in December of 1964, I heard WALTER 5. WILMOTH tel his wife, FLORENCE 
J. WILMOTH, that she was the beneficiary of his National Service Life Insurance 
policy. 

"MR. WILMOTH had contacted me to buy more life insurance on his life to 
give his wife more protection. 

"It was definitely my understanding from my conversation with MR. wILMOTH 
that it was his intention that he wife was to be the beneficiary under his 
National Service Life Insurance Policy." 


David R. Payne, by his affidavit subscribed and sworn to February 24, 1965, efter 
being first duly sworn, on oath, deposed and said (Appes p. SEB )s 

"That I am a television service repairman and salesman and reside at 
9101 South Tacome Avenue, Tacoma, Washington. 

"That I knew WALTER B. WILMOTH during his life time. I had know him 
for five (5) years prior to his death. 

"That in October of 1964, WALTER B. WILMOTH told me 'If I die Florence 
gets my $10,000.00 insurance proceeds. This was only one time of many times 
that he told me it was his intention that she was to be his beneficiary under 
the National Service wife Insurance policy. 

"Tnat it was definitely my understanding from my conversation with WALTER 
B. WILMOTH, that it was his intention that his wife was to be the beneficiary 
under his National Service Life Insurance policy.*® 
The field office of the Veterans Administration, not having before it a copy 

of Major Wilmoth's DA Form 41, Record of Emergency Data, found contingent beneficiaries 
Appellees barbara Wilmoth and June WwW, Haley entitled to the NSLI proceeds in equal 
shares. 

Appellant~widow Florence Wilmoth appealed to the Administrator of the Veterans 
Administration and the Board of Veterans Appeals. Said BVA is organized and existing 
under and by wirtue of Section 4001, title 38, U.S.C.A. ‘The Congress granted to and 
proviced for it exclusive original administrative review jurisdiction over claims to 
NSLI by Section 4004, Title 38, U.S.C.A., providing: 


"(A) All questions on claims involving benefits under the laws ad- 
ministered by the Veterans Administration shall be subject to one review 


on appeal to the Administrator. Final decisions on such appeals shall be 
made by the Board." (mphasis supplied.) 
Tne Department of the army forwarded DA “orm 41, Record of Emergency Data, 


executed by Major Wilmoth May 26, 1964, prior to his retirement, as the latest record. 


App, pe /O, SS, SE. a 
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On Feorugry 3, 1966, the BVA rendered its Findings and Decision. app., p. 9. 


Therein they found and decided as follows: 


y... the preponderance of the evidence clearly establishes that 
the intent of the insured to change beneficiary designation to his wife 
was manifested by his action on May 26, 1964, 


“PINDINGS OF FACT 
"1, In 1951 the insured designated his mother (who died inl962) as prin- 
cipal beneficiary of his National Service Life Insurance and his sisters, 
Barbara Wilmoth and June W, Haley, as contingent beneficiaries of the 
National Service Life Insurance policy in the face amount of $10,000. 


"2, ‘The insured married the appellant on March 15, 1963. 


"3. On May 26, 1964, the insured executed DA Form 41, Record of Emergency 

Data, naming Florence Juanita Wilmoth, wife, to receive all of allotment, 

if missing, and the balance due in pay and allowance account and this form 
contained reference to his National Service Life Insurance Policy. 


"4, The insured told friends, in October and December, 1964, that his wife 
would receive the National Service Life Insurance proceeds. 


“CONCLUSIONS OF LAW. 
"1, oeeee 


"2. The insured intended to name his wife, the appellant, as beneficiary 
of his policy of National Service Life Insurance and he used Record of 
Bnergency Data subscribed by him and witnessed on May 26, 1964, to accom 
plish that purpose. ‘The use of this form was adequate affirmative evidence 
to effectuate his intent. . (Mitchell v. United States, 164 F.2d 758). 


"3, The insured did not execute a cha¥e of beneficiary later than 

May 26, 1964, and the proceeds of hid policy of National Service Life 
Insurance should be distributed in conformity with his action on May 26, 
1964. (38 U.S.C. 717, 38 CoFR. 8.46, 8.47) 


*DECIS ION 


“The B3oard finds, upon the prezent record, that the appellant, widow of 

the deceased veteran, is entitled to the proceeds of his National Service 
Life Insurance as the last validly designated beneficiary. The appeal is 
allowed. ‘This decision constitutes final administrative denial of the 
claims of Barbara Wilmoth and June #. Haley, sisters of the deceased 
veteran, for the proceeds of the veteran!s National Service iife Insurance." 


Appellee-Plaintiff Barbara Wilmoth on April 13, 1967, filea in the District 


Court Civil Action No. 913-67, naming Appellee United States as defendant. On June 


21, 1967, Appellee-Defendant United States filed its Answer, and obtained the Order 
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oo 
o> the District Court of June 2l, i9o7, interpieading Appellee June Wi. daley and 
appellant Florence J. wilmota., On July 20, 1967, Appellee June W, Haley filed her 
answor admitting the allegations of the complaint and demanded the same relief 
Sought by the complaint. On August 31, 1967, Appellant~Defendant Florence J, 


Wilmoth filed her Answer. 
el) 


(App., 
Appellee-Plaintiff Barbara Wilmoth's complaint/alleged: 


"(1) This suit is brought pursuant to the provisions of Title 38, Section 
784, U.S.C.A. 

"(2) Plaintiff is the sister and designated beneficiary of the National 
Seryice Life Insurance Policy No. 15803264 of Walter 3, Wilmoth in the amount 
of Ten Thousand Dollars. Another sister, June Wi. Haley, whose address is 2103 
North 187th Street, Seattle, Washington, is the only other designated benefici- 
ary under said policy. 

"(3) Said Walter 5. Wilmoth died on January 12, 1965, while married to 
Florence J. Wilmoth. 

Plaintiff and her said sister filed claims for the proceeds of said policy 
as did the said widow, The Veterans Administration notified Plaintiff on May 
3, 1965, that she and her said sister were entitled to share equally the net 
proceeds payable under the policy, to wit 97,979 526 Subsequently, the said 
widow appealed this decision td the Board of Veterans Appeals which by its 
decision dated February 3, 1966, denied the claim of Plaintiff and her said 
sister, 

iff and her said sister created a 
pect to said claim and Plaintiff 
is court," 


Appellant—Widow Florence's answer (App-, p, 6 ) raises defenses as follows: 


“First Defense. The complaint fails to state a claim against any defend- 
ant upon which relief can be granted. 

“Second Defense. 1. This defendant admits the allegations of plaintiff's 
Paragraph 1. 

2. This defendant admits that Plaintiff barbara L. Wilmoth and Interplead— 
ed Defendant June Wilmoth Haley are sisters of Walter b. Wilmoth who was the 
holder of National Service Life Insurance Policy No. 1580 32 64 in the amount 
of Ten Thousand Dollars, but denies that suid sisters are the effective and 
last designated beneficiaries of said policy, Defendant Florence J, Wilmoth 
avers that she is the widow of said Walter B. Wilmoth and the effective and 
last designated beneficiary of said policy. 

- This defendant admits the allegations of plaintiff's Paragraph 3, and 
avers that the Findings and Decision of the board of Veterans Appels that this 
defendant is entitled to the proceeds of said insurance are within the legal 
jurisdiction, discretion and power of said Board, and are the correct and final 
administrative decisions as to the facts and law. aA Copy of said Board's Find- 
ings and Decision in the appeal of Defendant Florence J. Wilmoth in the case of 
said walter 4, wilmok, XC-22 278 289, Docket No. 65-16 932, dated February 3, 
1966, is attached, marked Interpleaded Defendant Florence J. Wilmoth's Exhibit 
1, and made part hereof by this reference. Plaintiff does not make any factual 
or fact-legal allegations showing that said Findings and Decision are erroneous 
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and incorrect as to any fact or point of law, discretion, jurisdiction or 
power, and why they should not stand. ric 

4, This defendant denies the allegations of plaintiff's Paragraph 4, 
and avers that plaintiff's allegations do not show a ‘disagreement as to claim! 
giving this Court jurisdiction under Section 784, Title 38, United States Code 
Annotated, and further avers that the denial of the claim of plaintiff and 
Interpleaded Defendant June Wilmoth faley would constitute a "disagreement as 
to claim,’ required to confer jurisdiction upon this Court, only where such 
denial is erroneous and intorrect in fact and law and adequate allegations 
thereof are made. 

8. This defendant has no ‘disagreement as to claim’ with the Unitea States 
through its Veterans Administration in view of the Findings and Decision of its 
Board of Veterans Appeals that this defendant widow of the deceased veteran is 
entitled to the proceeds of his National Service Life Insurance as the last 
validly designated beneficiary, and that this decision constitutes final adminis-— 
trative denial of the claims of Plaintiff Barbara@i. Wilmoth and Defendant June 
Wilmoth Haley to such proceeds. Therefore, this defendant has no legal basis 
to sue Defendant United States for such proceeds by cross~claim herein, and 
ean only defend against the claims of others." 


This Civil action No. 913-67 came on for trial and was tried by the District 
Court on February 27, 1969. <App., ps 15,et seq. 

Appellees SS and June offered in evidence the stipulations in the Pretrial 
Order (App., p. 18,4, and that portion of the Veterans Administration file which 
has in it the designation of beneficiaries (App., p. Sh ). The attorney for 


Appellees Barbara and June announced "I rest." App., p. 19. 


The attorney representing the Ynited States announced “I have no evidence to 


put on," <App., p. 21. 
Appellant's attorney proceeded (App., pe 21 ) as follows: 


“. . . reserving my point that the complaint does not state a complaint 
upon which relief can be granted, I will offer in evidence pursuant to the 
‘stipulation, the whole of the records of the Administration in this decedent's 
case, and this includes the findings and the decision of the Board of Veterans 
Appeals of February 3, 1966, which is in the file, duly signed by all the 
members of the Board. I also particularly invite the Court's attention to 
two affidavits in this file which this Board relied upon, showing that the 
Veterana Major Wilmoth intended his widow to be the beneficiary of his National 
Service Life Insurance which was converted to become Number V 15803264. Those 
affidavits are the affidavits of Carlyle Fisk of February 23, 1965 thet Major 
Wilmoth stated that it was his intention that his wife was' to be his beneficiary.* 


Appellees’ attorney objected. Apo, p. 22. 
= 


appellant's attorney proceeded: App,, p. 23. 

* . . . and also I would like to call the Court's attention to the affi- 
davit of Mr. Payne, who mentions on February 24, 1965, that it was Major 
Wilmoth's intention that his wife was to be the beneficiary of his National 
Service Life Insurance Policy." 

Appellent's attorney also invited (Appe, p. 23 ) 

® . . . the Court's attention to the document in the file which is relied 
upon by the Board of Veteran's Appeals in it's findings and decision, designated 
DA Form 41, as the last effective designation of beneficiary, and which the 
Board found designated the widow, Florence J. Wilmoth, my client, as the bene- 
ficiary, and on which the findings and decision of the bard in her favor are 
based. * 

Appellant's attorney also offered in evidence under the provisions of Title 28, 
Section 1753, of the United States Code, a certified copy of the original of Major 
Wilmoth's designation, certified by the Secretary of the Army under the seal of the 
department. Appe, p. 25, 26, 55, 56. 

The Court admitted the Veterans Administration file, Appellant—Defendant's 


Exhibit 1, in evidence. App, p. 25. 


The Court admitted Major Wilmoth's. DA Form 41, Record of Bmergency Data, dated 


May 26, 1964, in evidence as Appellant—Defendant's Exhibit No. 2. Appe, Pp. Rh Ko8- 

Appellees' attorney argued in their behalf. Appes Pp. 27 et seq. 

Appellant's attorney argued in her behalf. Appe, pp. 2q et seq. He made and 
reserved the point that the complaint did not. state a claim on which relief can be 
granted, and made no statement of facts on which relief can be granted, with the 
result that the Court upon reading the complaint would not know the basis for relief. 
Apps» pe 22. ie submitted:that the complaint should be dismissed and the NSLI 
proceeds awarded to appellant, according to the decision of the BVA. Ape, p. 25. 

The District Court's Memorandum Opinion was filed Poot 3, 1969. Kee 27. 
It specified that it "shall constitute the findings of fact and conclusions of this 
Court." Apps, p. >. 

The District Court's Memorandum Opinion supports appellant's foregoing state— 
ments as to Major Wilmoth's NSLI, and his mother, his appellee sisters and appellant— 
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wire in connection therewith. 
The District Court stated (App., p. 29)s 


"By decision dated February 3, 1966, the Soard of Veterans Appeals found 
the wife, Florence J, ijilmoth, to be entitled to the ‘proceeds of the said 
NSLI policy, thereby denying the claims of June \iilmoth Haley and Barbara L. 
Wilmotna to said proceeds. In the course of its decision the Board of Veterans 
Appeals found that the insured had intended to have his wife, Florence, as 
beneficiary of his NSLI policy and that he had used DA Form 41 entitled 
"Record of smergency Data’ to accomplish the change in beneficiary. The 
Board of Veterans Appeals held that the use of this form was adequate affirm 
ative evidence to effectuate his intent," 


Appellant Florence invites particular attention to the District Court's 
"findings and conclusions" that the BVA found as stated above appellant to be 
entitled to the NSLI proceeds, and that the BYA 


" . . » found that the insured had intended to have his wife, Florence, 
As beneficiary of his NSLI policy and that he had used DA Form 41 entitled 
"Record of hmergency Data!’ to accomplish the change in beneficiary. The 
Board of Veterans Appeals held that the use of this form was adequate effirma— 
tive evidence to effectuate his intent." 


The District Court questioned.its own function and said (App., p, 30 )s 


"While this Court is inclined to the view that an action braught pur 
suant to 38 USC Sec. 784 is a trial de novo, with substantial weight to be 
&iven to the prior adjudication of the Board of Veterans Apveals as to the 
right to NSLI proceeds, the Court need not in this particular case determine 
that issue. An aS 


Thus the District Court erroneously refused to be bound by and to follow the 
requirements of the Aduinistrativo Procedure Act, set out in Section 706 — Scope, 
of Review, Title 5, USC, which states the limitations of the scope of review and 
gives a United States District Court, as here, authority and power only to 

"(2) hold unlawful and set aside agency action, findings, and conc lus— 
ions mfound to be —~ | ; 
“A) arbitrary, capricious, an abuse of discretion, ... 
"(B) unsupported by substantial evidence ina case 2 « « reviewed 

on the record of an agency hearing provided by statute; . . . 

"(F unwarranted by the facts to the extent that the facts are subject 
to trial de novo by the reviewing court, @ 


The District Court nowhere in its "findings end conclusions" holds unlawful and 


sets aside the BVA action, findings and conclusions on any findings within the 


scope of review provided by the statute. 


-lie 
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without following, odserving and ruling within the provisions of the Adminis— 
trative Procedure Act limiting the scope of judicial review of actions, findings 
and conclusions of administrative agencies established by The Conyress with juris- 
diction and power to make final decisions, and without finding as required by said 
Act that the BVA actions, findings and conclusions were either arbitrary, or caprici- 
ous, an abuse of discretion, unsupported by substantial evidence, or unsupported by 
the facts to the extent that the facts are subject to trial de novo by the review-— 
ing court as basis for further judicial action, the District Court here erroneously 
substituted its judgment for that of the BVA by stating (App., p. 31 )s 


" . .. | From the evidence before this Court (which is identical with 
that which the Veterans Administration had before it) the Court is unable to 
find a basis in fact or law for the conclusion-of the Board of Veterans 
Appeals that the deceased insured had effected a change in beneficiary of 
his NSLI." 


The istrict Court erred in stating (App,, p. 32 )s 


“ihether or not the deceased insured had the requisite intent to substi- 
stitute his wife Florence for his sisters, Barbara and June, as beneficiary 
of his NSLI is inconsequential since this Court finds that the insured per- 
formed no affirmatige act, the purpose of which was to effect a change of 
beneficiary of his NSLI--notwithstanding the insured's execution of the 
above referred to DA Form 41 as part of his orderly retirement from the Armed 
Services as a field grade officer after 20 years of service." 


The District Court erred in stating (App., p. 33 )s 

". .. The Dé Form 41 is clearly not an insurance report form capable 
of being construed as a means of designating a change of beneficiary, such 
as the ‘Government Insurance Report Form’ in Mytchell v. United States, 165 
FP. 2d 758 (5th Cir. 1948), was found to be. Furthermore, the evidence in 
this case does not reveal additional acts of the insured evidential of a 
change of beneficiary as may be found in some of the other cases cited by 
the defendant wife." 


The District Court by the foregoing ouotation erroneously ignores and overlooks 


the acts of the insured Major Wilmoth in speaking to David HK. Payne in October, 1964, 
and other times, that it was his intention that appellant—wife was his NSLI benefici- 
ary, and also ignores and overlooks the act of insured Major Wilmoth in speaking to 
his wife, the appeliant, in December, 3964, in the presence of Carl R. Fisk, told 
appellant "that she was the beneficiary of his National Service Life Insurance 


policy." 
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Tne District Court was erroneous and redundant in stating (App., p. 33 )s 
“In addition to this Court finding as a matter of fact that the insured 

had performed no act, the purpose of which was to effect a change in bene- 

ficiary of his NSLI policy., the Court also holds that execution of the 

"Record of kmergency Data’ (DA Form 41) cannot be said as a matter of law 

to constitute a sufficient affirmatige act on the part: of the insured to 

effectuate a change in the beneficiary of the NSLI policy in question." 
This statement is erroneous and is contrary te the decided cases, hereinafter cited, 
that if an insured service man intends by using a printed form to change his bene- 
ficiary, the fact tnat the form specifically stated that it cannot be used to change 


a beneficiary is immaterial,, and the intention prevails. Da Form 41, Record of 
Smergency Data, executed by a5or Wilmoth, does not contain.a specific statement 
that it cannot be used to, or does not, change the beneficiary of NSLI. Its form 
and words do in fact give the impression that the service man using and signing it 
is providing for disposition of all of his United States Government benefits inciud- 
ing his NSLI. It is part of appellant's case that if the printed words of DA Form 
41 had specifically stated that it could and would not be mo to designate, or to 
change, beneficiaries of NSLI, such printed words would not defeat and overcome the 
intention of the service mexber to change his beneficiary by the use of DA Form 41. 
Appellant emphasizes the fact that Major wilmoth's executed Da Form 41 nowhere states 
that it cannot be used to designate, or to change, beneficiaries of NSLI, and thet 
his avention to change his beneficiary to his wife, Anas Florence, and his 
execution of his DA Form 41, Record of smergency Data, pursuant to his intention, 
are the two decisive and all-important factors, and, as the BVA concluded and held 


"The use of this form was adequate affirmative evidence to effectuate his intent." 


App,, p. 12. 


The District Court quotes extensively from Collins v. Collins, 376 F2d 1020 


(4th Cir, 1967) to support the Court's views, but it is important to note that there 
were no findings and decision of the BVA in that case protected by the Administrative 
Procedure Act, and also that if the insured did not intend to change his beneficiary 


the listing of the NSLI policy was completely unnecessary and a useless act. Also 


it does not appear, as here, that the insured made statements to disinterested 
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third parties that ne had made his wifo, and intended her to be, his NSLI beneficiary. 

On april 15, 1909, the District Court's Order adjudged that Appellant Florence 
have and recoyer nothing, and that Appellees Barbara and June have and recover the 
net proceeds of the NSLI. <App., p. 34, 351t is important to note that the District 
Court's judgment order did not attack the Findings and Decision of the BVA, and does 
not hold unlawful and set aside and vacate any of its findings and conclusions on 
any of the grounds specified by Section 706 of Title 5, USC, as necessary and pre- 
requisite to “hold unlawful and set aside agency action, findings and conclusions." 

On april 21, 1969, appellant, without knowledge that the District Court had on 
April 18, 1969, signed and filed its judgment Order, served and filed Defendant 
Florence J. Wilmoth's Objections To The Proposed Judgment For Plaintiff Barbara and 
Defendant June, and Motion For A New Trial, Or To Alter Or Amend the Court's Find- 
ings, Conclusions and Decision as Set Out in the Court's Memorandum Opinion. 

Apper Pe 35. 

The grounds supporting appellant's objections to the judgment and her motion 
for a new trial, or to alter or amend the Court's Findings, Conclusions and Decision 
as set out in the Court's Memorandum Opinion weres 

1. The Court erred in proceeding on the basis tnat Section 784, Title 38, 
U.S.C.A., in and of itself give the Court jurisdiction to try the instant case de 


novo, when in fact it does not do so, and it must be read in conjunction with all 


the other pertinent und applicable sections of said Title 38. Appe, rp 3G. 


2. The Court erred in failing to give effect to and ignoring the law creating 
the sVA, Section 4001, Title 38, U.S.C.A., and Section 4004 thereot ranting to and 
providing for it exclusive original review jurisdiction over claims to NSLI, and 
power to make final decisions, and in ignoring the fact that the BVA is an adminis-— 
trative agency designed by The Congress to permit agency ",xpertise" to be brought 
to bear on particular problems such as here involved, and in ignoring the facts that 
the claius of appellant and appellees are "claims involving benefits under the laws 


administered by the Veterans Administration" which are within the exclusive juris- 


diction of the 5Va, and that the 5Va nad rendered the Pinel administrative decision, 


Title 


limitations of the scope of such review, and providing 


authority to the District Court only to 
"(a) nold unlawful and set aside agency action, findings, and 

conclusions found to be —— 
"(A) arbitrary, capricious, an abuse of discretion, . . . 
"(E) unsupported. by substantia) evidence ina case... 
on the record of an agency hearing provided by statute; . mn 
"(P) unwarranted by the facts to the extent that the facts are 
subject to trial de novo by the reviewing court, . . ." 


reviewed 


and erroneously and mistakenly proceeded as though these provisions of-law had no 

effect upon the District Court's powers, when no law exempts the District Court fron 
the quoted law in reviewing the Findings and Decision of the BVA as was done in this 
case. App., Pp. 34. , 


4. The Court erred in failing to give effect to the ‘cited cases, App., p- SF. 


| 
5. The Court erred in mistakenly, holding that Ma jor, Wilmoth's May 26, 1964, 
listing of his "National Service Life Insurance y 1580 32/64" in his DA Form 41 
was an illogical, meaningless and useless act, and that Na jor wWilmota by his Da 


Foran 41 did not know what he was doing and that he meant nothing with regard to his 


died in 1962, and also his obligations to his 


wife, Appellant Florence, APPey De Uf, 
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On May 2, 1909, the District Court neld 4 hearing on uppeliant-wife's objections 
Y =» ig a 


to the Judgment order of April 18, 1969, ana motion for a new trial. Appe, pp. “Uf 


The District Court snowed clearly an erroneous and mistaken view of wiajor 
Wilmoth's DA Form 41. Previously in the Memorandum Opinion (App., pe 32 ) the 
District Court erroneously and mistakenly held: 

“Whether or not the deceased insured had the requisite intent to substitute 
his wife Florence for his sisters, Barbara and June, as beneficiary of his 

NSLI is inconsequential since this Court finds that the insured performed no 

affirmative act, the purpose of which was to effect a change in beneficiary of 

his NSLI--notwithstanding the insured's execution of the above referred to 

DA Form 41 as part of his orderly retirement from the Armed Services . . ob 

“|... «The DA Form 41 is clearly not an insurance report form capable 

of being construed as a means of designating a change of beneficiary, . . « 

Furthermore, the evidence in this case does not reveal additional acts of the 

insured evidentiary of a change of beneficiary .. ." 

"Ty addition to this Court finding as a matter of fact that the insured 

had performed no act, the purpose of which was to effect a henge in beneficiary 

of his NSLI policy, the Court also holds that execution of the "Record of 

Emergency Data’ (DA Form 41) cannot be said as a matter of law to constitute a 

sufficient affirmative act on the part of the insured to effectuate a change 

in the veneficiary. of the NSLI policy in question." 

Appellant Florence submitted that the statements of the insured that he had made 
Appellant—widow Florence beneficiary of his NSLI (as shown by the affidavits of Fisk 


and Payne) were entitled to great weight, and cited cases where the insured had used 
a form that specifically stated in print that it did not operate as a designation of 
or change of beneficiary, and yet the intention of the insured to use the form to 


change the beneficiary to his wife overcame the printed statement on the form. 


Appellant Florence cited for the first time Wiley v. U. S., lOth Circuit 1968, 

399 Fad Si, Phillips v. U. S., DCSDAla,1964, 235 F. Supp. 59, and Ward ve Us Se» 
7th Cir. 1960, 371 F2d 108, as supporting the intention of ilajor Wilmoth to make 
appellant-widow erorence his beneficiary by using DA Form 41. The District Court 
stated (app., pub) "You have to have both the intention and the act and I found 
there was no act under the circumstances of this case." (Directly contrary by the 
BVA's Findings and Decision.) When Appellant-Wife's counsel submitted that “the 
act in this cited case was simply signing this form," the District Court answered 
"Which I found not to be a sufficient act." Major Wilmoth's act in signing his DA 


lo 
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Form 41 clourly show that thoreby he was providing for disposition to his aApvellent— 
¥idow Florence of all of the government benefits in case of his death. As appellant's 
counsel submitted, "the evidence shows that the decedent regarded the matter as settled 
by that paper /DA Form 41/7 and told his wife and his acquaintenances that he had 
designated his wife as beneficiary of his national service life insurance policy." 


Appe, p- $£ 


The District Court overruled appellantés objections ann deniaa her motion for 
anew trial. Appe, >. #3. 

On May 7, 1969, the District Court's order was filed, whereby appellant's 
Odjections to the Proposed Judgment were overruled, and her Hotion for a New Trial 


or to Alter or Amend the Court's Findings, Conclusions and Decision was denied. 


ADDey De IY, | 


Qn May 15, 1909, Appellant Florence's Notice of Appeal fron the judgment 


entered on the 18th day of April, 1969, and from the order of May 7, 1969, was 


filed. 
SUMMARY OF ARGU+ENT. 

The complaint of Appeliee Barbara, in which Appellee Jane joined, should have 
been dismissed at trial upon Appellant Florence's first defense of “failure to state 
a claim upon which relief can be granted," (the words of Feteral Civil Rule 12(b)(6).) 
Tne complaint states by conclusion only that the denial of the claims of Appellees 
created a disayreement contemplated by law, and that Appellee-Plaintiff Barbara is 
entitled to seek relief. he complaint fails to contain “a short and plan statement 
of the claiu showing that the pleader is entitled to relief, * as required by Federal 
Civil Rule 8 (a) (2). 

The board of Veterans Appeals (VA) is an edministrattes agency established by 
The Congress with exclusive administrative jurisdiction over the claims her and 
empowered to render a final administrative decision. 

The SVA's Findings and Decision awarding the NSLI proceeds to appellant—liidow 
Florence constitute a final decision that the Courts are legally bound by statute 
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to entorce, unless the Courts Cind at loust one of the doficiencios or infirwition 
set out in the Administrativo Procedure Act, codified at Section 700, Title 5, U.S.C.A. 


The District Court's jurisdiction and review in this proceeding, before being 


legally authorized to proceed to consider the merits of the claims of Hajor iilmoth's 


appellant-widow and appellee-sisters, are limited and restricted by the Administra-— 
tive Procedure act to first considering whether and finding that the BVA's Findings 
and Decision are and were arbitrary, capricious, an abuse of discretion, unsupported 
by substantial evidence, or unwarranted by the facts to the extent that the facts 

- are subject to trial de novo. The District Court's jurisdiction and review initially 
and originally do not extend to trial de novo in complete disregard of the BVA's 
Findings and Decision awarding the NSLI proceeds to appellant-widow Florence. 

The 5VA's Findings and Decision are supported by substantial evidence and free 
from any showing that they are arbitrary, capricious, an abuse of discretion, or 
unwarranted by the facts to the extent that the facts are subject to trial de novo 
by the District Court. The BVA found that Major Wilmoth had met fully the only 
two requirements for his exercise of his legal right to change his designation of 
the beneficiary of his NSLI, namely: (1) to form an intent to make the change, and 
(2) to perform some affirmative, tangible act on his part evidencing his exercise 
of his right to change his beneficiary.. "The intention and an act done for the 
purpose of accomplishing it are enought" 

The District Court erred in denyiny the claims of Appellant-widow Florence and 
awarcing the proceeds of Major wilmoth's NSLI to Appellee-Sisters Barbara and June 
as follows: 

@, In failing to dismiss the complaint and action of Appellee-sisters for 
failure to state a claim upon which relief can be granted. by conclusion only the 
complaint states that the denial by the £:A of the claims of appellee-sisters sarbara 
and June created a disagreement as to claim as contemplated by law, but it fails to 
contain, as required by Federal Civil Rule 6 (a) (2) “a short and plain statement 


of the claim showing that the pleader is entitled to relief." The conclusory allega- 
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tion of the complaint does not state a claim by allegations of fact which if proven 
would entitle Appellee-sisters 3arbara and June to relief, | 

b. In failing to hold and rule that the 5VA is an administrative agency 
established by The Congress with exclusive administrative jurisdiction over the 
claims here involved and empower to render a final decision Bereta 

c. In failing to hold and rule that the BVA's Findings and Decision awarding 
Major Wilmoth's NSLI proceeds to Appellant-widow Florence sie final decision that 


the District Court was legally bound to affirm and up hole. 


d. In failing to first find that the 3VA's Findings and Decision were either 


arbitrary, capricious, an abuse of discretion, unsupported by substantial evidence, 
or unwarranted by the facts to the extent that the facts are’ subject to trial de- 
novo of the claims here involved, before proceeding to consider the merits of the 
claims of Appellant—widow Florence and Appellee-sisters Barbara and June, and in 
proceeding to trial de novo of the claims here involved, ignoring and disregarding 
the BVA's Findings and Decision awarding the NSLI proceeds to Appellant-widow Florence. 

e. In holding that Major wilmoth's DA Form 41, Record of Emergency Data, could 
not, as a matter of fact and law, be held or used to change the beneficiaries of 
his NSLI from his appellee~sisters to his Appellant-—wife Florence, regardless of 
Major Wilmoth's intention to do so and statements that he haa made Appellant-widow 
Florence his beneficiary. 

f. awarding the NSLI proceeds to Appellee-sisters barbara and June, instead 


of affirming the 5Va's award to dAppellant—-widow Florence of the ASLI proceeds. 


ARGUMENT. 
I. 


THE COMPLaINT SHOULD HAVE SESN DISMISSED FOR FAILURES TO STATE 
a CLAIM UPON WEICH RELIBF_CAN BE GRANTED. 


__4 CLAIM UP0k Wied ELF EO 
Appellee Barbards complaint (App., p. 1 ) utterly fails to meet the basic 
~ requirement of Federal Civil Rule 8 (a) that “A pleading which sets forth a claim 
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for relief, . . - shali contain . . . (2°) u short and plain statoment of the claim 


showing that the ploader is entitled to rolief." Appeliant's first defense, never 
anandoned, is that "The complaint fails to state a claim against any defendant upon 
which relief can be granted." App., pe 6. 

Appellee carbara‘s compleint does not show her entitled to relief. She alleges 

by conclusion only (App.e, pe 2 ) that 
"(4) ‘The denial of the claim of Plaintiff and her seid sister created 

a@ disagreement as contemplated by law with respect to said claim and Plaintiff 

accordingly is entitled to seek relief in this Court." 

Nowhere in her complaint, invoking the District Court's jurisdiction under 
Section 784, Title 38, U.S.C.a., is there any statement of appellee Barbara's claim 
by factual allecations showing a hegal basis of disagreement as to claim and that 
she is entitled to relief. No court by reading the complaint can know whether 
Appellee oarbara is entitled to relief upon proof of her allegations. ‘There is utter 
lack of allegations of fact showing the BVA award to to Appellant-widow Florence of 
the proceeds of Major Wilmoth's NSLI is erroneous and incorrect in fact and law. 

The substance of the claimed "disagreement as to claim," the phrase used in 
Section 784, Title 35, U.S.C.A., which confers jurisdiction upon the District Court, 
is not alleged ty apvellee-plaintifr barbura, so the Court was not informed by the 
complaint as to the facts and nature of the disggreement. The Court could not 
determine from the complaint whetheythe pleader's “disagreement as to cleim" is based 
upon mere personal and legally unsupported dissatisfaction or is substantial and 
basec upon facts end law. <sppellee-plaintiff sbarbara's allegations are as consistent 
with a claim without substance as with a claim which has substance; therefore they 
are ineffective and neaningless to state “a claim upon which relief can be granted," 


Proof by Appellee sarbara and Appellee June of their allegation that 


"(4) The denial of the claim of Plaintiff and her said sister created 
a disagreement as contemplated by law with respect to said claim and Plaintiff 
accordingly is entitled to seek relief in this Court." 
by their testimony that they disagreed with and protested the denial of their claims 
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would not show any Pactual or legai tasis for their disagreement @s to claim and 
would not prove tat they are entitled to relief, : 

This Court in Skovgaera v. U. S,, USCtappDCCir, 1952, 202 F2d 365, 92 USapppc 
70, holds that a complaint invoking the District Court's jurisdiction under Section 
784, Title 38, U.s °C.A., must state facts showing a clain on which relief legally 
can be granted, and that failure to do so justifies dienisaal. This Court held that 
the complaint in Skovgaura "does not state a claim" and that said complaint "should 


have been dismissed, 


Section 784, Title 38, confers Jurisdiction upon the District Court upon "dis- 


agreement as to claim" for proceeds of NSLI. Appellee varbara's allegation that 

"The denial of the claim of Plaintiff and her said sister created & disagreement as 
contemplated by law with respect to said claim," is merely the conclusion of Appellee 
Barbara, : 

Appellant-widow Florence submits that in order to state 8 “claim showing that 
the pleader is entitled to relief" Appellee barbara was required to allege more than 
her conclusion, and allege such facts that the Court can read and know the factual 
basis of "disacreement as to claim," and that upon proof of the alleged facts that 
"the pleader is entitled to relief," 

Appellant submits that appellee barbara's Complaint, in wach Appellee June 
Joined, fails to state a “claim showing that the pleader is entitled to relief, * 


and that said complaint should have been dismissed, and tnat the District Court 


fedl into reversible error in failing to dismiss appellees! See 


II , 


THE BOARD OF VETSRaNs APPEALS IS aN ADMINIS TRATIVS AGENCY RAVING 
BXCLUS IVs JURISDICTION AND POWER OF FINAL DECISION as TO 
MAJOR WILMOTH'S NSLI PROCEEDS, 


By Sections 4001 to 4009, inclusive, Title 38, UeS.C.A., there was established 
in the Veterans Administration the "Board of Veterans Appeals." 
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As to jurisdiction of the 3VA, Section 4004, Title 35, U.S.C.A., provides: 


"(a) All questions on claims involving benefits under the laws adminis- 
tered by the Veterans Administration shall be subject to one review on appeal 


to the Administrator. Final decisions on such appeals snall be made by the 
Board." (Emphasis supplied.) 


This case, on its facts, including the conduct of all the parties, involves 


only "questions on claims involving benefits under the laws administered by the 


Veterans Administration," namely: the claims to Major Wilmoth's NSLI. 

The above-quoted Section 4004 shows clearly that the BVA has exclusive jurisdic~ 
tion over appeals of any and all questions on claims involving benefits under laws 
administered by the Veterans Administration; that such questions shall be subject 
to one review on appeal; and that "Final decisions on such appeals shall be made by 
the Board." 

The provision: for "one review" negatives the the expressions or views of the 
District Court that "this Court is inclined to the view than an action brought pur- 
suant to 38 USC Section 784 is a trial de novo, with substantial weight to be-biven 
to the prior adjudication of the Soard of Veterans Appeals as to the right to NSLI 
proceeds," and that “the Court need not in this particular case determine that issue." 
The true reason why "the Court need not in this particular case determine that issue" 
is that The Congress had determined by Section 4004 that the “one review" they there— 
by provided was to be by the 3VA only. The District Court's review shown by the 
Memorandum Opinion was clearly contrary to and in violation of Section 4004. Conse— 
quently the views and action of the District Court were reversible error, 

The Supreme Court in whitney Natl. Bank etc., v.. Bank of New Orleans etc., 379 
US 411, 420, 13 Led2d 486, 394, 84 S Ct 551 (1905), held that 


“ . » - wnere Congress has provided statutory review procedures designed 


to permit agency expertise to be brought to bear on particular problems, those 

procedures are to be exclusive, .. ." 

This Court in International Union, etc., v. Natl. Labor Relations soard, USCt 
AppDCCir, 1967, 392 F2d 801, 805, 129 USAppDC 196, 200, cert. denied 1908, holds, 
applicable to the instant cuse, as follows: 
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w . . . Since the soara is ‘one of those agencies presumadly equipped 
or informed by experience to deal wita & specisiized fiela of knowledge, 
whose findings within taat field carry tne autnority of an expertness which 
courts do not possess . . .,' this court may not ‘displace the uoard's choice 
between two fairly conflicting views, even though (it) wouid justifiably have 
made a different choice had the matter been before it de novo! Universal 
Camera Corp. v. N. Le Re Be, 340 US 474, 408, 71 S Ct 456, 465, 95 L ed 456 
(1951), The Suprece Court has stated the general proposition that '(t)he 
judicial function is exhausted when there is found to be a rational basis 
for the conclusions approved by the administrative body." Mississippi Valley 

Barge Line Co., Ve Ue Se, 292 US 282, 286-287, 54 S Ct SA 694, 78 Led 
1260 (1934). ee ne 


Appellant submits that the BVA, as a matter of law, is s administrative agency 

up by The Congress of the United States to exercise "expertise" in its field, 

that it had exclusive jurisdiction to hear and determine appellant's appeal to 

Administrator of the Veterans Administration upon “one review, " and power to and 

render a final decision that appellant is entitled to the proceeds of siajor nil- 
moth's NSLI, and that the District Court erroneously failed dnd refused to hold and 
rule that it had no jurisdiction or power to ignore and scone the BVA's Findings 
and Decision, except upon the basis of and compliance with tae Administrative Procedure 
Act. 


III. 


THE ADMINISTRATIVE PROCEDURE ACT SETS THis SCOPE OF AND LIMITaTIONS 
__UPON JUDICIAL REVIEW OF DECISIONS OF TnS BOARD OF VETSRANS APrEALS. 


The scope of, and limitations upon, judicial review by the District Court of the 


Findings and Decision of the BVA are found in the Administrative Procedure Act, now 


eedified as 5 U.S.C. Sections 701-706, inclusive. 

Appellant submits that it is hornbook law thst if Appel lent—widow Florence had 
instituted a civil action in our District Court under Section 784, Title 38, U.sS.C.A., 
immediately after the Veterans Aduinistration made its initial award of the proceeds 
of Najor Wilmoth's NSLI to Appellees Barbara and June, without first appealing to 
the Administrator of the Veterans Administration and the BVA, her action would have 
been subject to dismissal for failure to exhaust her ecninistratice remedy of appeal 
to the Administrator and consequently to the BVA. 
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Appeliunt submits that it follows that Section 7&4, ‘title RB, U.s.c.As, confer- 
ring jurisdiction over NSLI clai:is upon the District Court, has to be read in conjunc 
tion with Section 4004, Title 38, U.S.C.eA., and that the District Court nas no proper 
jurisdiction to consider the action below until the administrative renedy of appeal 
to the Administrator and the BVA had been taken and exhausted. 

Appellant submits that judicial review of the Findings and Decision of the BVA 
came within the orbit of and was limited and restricted by Chapter 7 -- Judicial 
Review -- of the Administrative Procedure act of June ll, 1945, now codivied as 
5 U.S.C. 701 to 706, inclusive. 

By Section 702, Title 5, U.S.CeA., on Right of Review, it was and is provided: 

", person suffering legal wrong because of agency action, or adversely 
affected or agcrieved by agency action within the meaning of a relevant 

statute, is entitled to judicial review thereof." 


Section 706 -- Scope of Review, Title 5, USCese, stated the limitations of 


and restructions upon the scope of review, and provided authority to the District 


Court below to 
"(2) hold unlewful and set aside agency action, findings, and conclusions 


found to be — 
"(A) arbitrary, capricious, an abuse of discretion, .. e 


“(=) unsupported by substantial evidence in a case . . « reviewed 
on the record of an agency hearing provided by statute; .. ~ 
"(F) unwarranted by the facts to the extent that the facts are subject 
to trial de novo by the reviewing court, . . ot 
As Section 784, Title 38, U.S.C.a., authorizes a United States District Court 
action over "disarreement as to claim" to NSLI proceeds without specifying the scope 
of the hearing or trial, as Sections 4001-4009, Title 38, U.S.CeA,, establish and 
govern appeals on NSLI decision$of the Veterans Administration to the Administrator 
and the BVA without specification of procedures, and as Section JOO, title 5, UeSC.Ae, 
specifies the scope of and limitations and restrictions upon judicial review, it 
follows that the District Court's hearing or trial of Appellee Barbara's Civil Action 
913-67 below was controlled, governed, limited and restricted by Section 706, Title 
5s UeSeCeode 
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It follows tnat the Uistrict Court's review or trial was limited to review of 
the record before the VA in the instant case, and that the District Court could not 
conduct a trial de novo, as it did, unless it found, under the authority of Section 
706, Title 5, U.S.C.A., that the “agency action, findings, and conclusions" were 
"arbitrary, capricious, an abuse of discretion," memeupportedliDy substantial evidence 
in a case ~ . . reviewed on the record of any agency hearing provided by statute," 
or “unwarranted by the facts to the extent that the facts are subject to trial de 
novo by the reviewing court. .. ." 

Appeliant Florence submits that as a matter of fact there is no allegation of 
fact by Appellee Barbara in her complaint (App., p. lL arencins finding by the 
District Court (appe, p, 27) that the Findings and Decision of the BVA were and are 
arbitrary, capricious, an abuse of discretion, unsupported “i evidence, 
or unwarranted by the facts to the extent -hat the facts are audject to trial de novo. 
She further submits that such an Silegetion should have been nade in order to make a 
"statement of the claim showing that the pleader is entitled to relief," and that 


such a finding should have been made before the District Court proceeded, as it did, 


to consider the merits of appellant's and appellees’ claims. 


Appellant Florence submits that the District Court's jurisdiction and review 


did not extend to trial de novo in complete disregard of the BvA's Findings and Deci- 

sion awarding the NSLI proceeds to appellant Florence, and that the District Court 

erred in failing to first review the record before the 5VA end to find specifically 

a deficiency or deficiencies under the provisions of the aduinistrative Procedure 

Act before proceeding, as it did, and finding as 3 fact and ruling as a matter of law 

that Major Wilmoth's DA Form 41, Record of Emergency Data, did not and could not 

change the beneficiary of his NSLI to Appellant-tiidow Florence as he intended. 
Appellant Florence submits that the District Court, paetn failed to make such 

a finding, had no jurisdiction or power to ignore and overrule, the Findings and Deci- 

sion of the 3VA and award the proceeds of Major WYilmoth's NSLI to appellees Barbara 


and June, and fell into reversible error in awarding such proceeds to them by the 


Judgment Order of april 18, 1959. Apo., > J 


Appellant Florence submits that the District Court was, and this Court is, 
legally bound by the Administrative Procedure Act to enforce the Findings and Deci- 
sion of the BVA, in view of the failure of the District Court to finding specifically 
in the BVa Findings and Decision at least one of the deficiencies provided by the 
Administrative Procedure Act as a legal basis for overruling the sVa's "final adminis— 
trative denial of the claims of barbara ‘iilmoth and June hk. Haley" and decision " that 
the appellant, widow of the deceased veteran, is entitled to the proceeds of his 
National service Life Insurance as the last validly designated beneficiary," and 
further submits that this Court of Appeals should overrule and reverse the District 
Court's April 18, 1969, Judgment Order awarding the NSLI proceeds to Appellees Barbara 
and June, and reinstate in full force and effect the BVA's Findings and Decision 
awarding the NSLI proceeds to Appellant Florence. 

Hawkins v. U. S., et al., D.C.,D.SeyNeYos 1965, 245 F, Supp. 1022, holds that 
where the evidence before the BVA is "sufficiently substantial for the agency to 
arrive at its conclusion" the court "will not disturb the administrative agency's 
final determination.” in Hawkins the BVA award was to the insured's widow, as here. 
The District Court cited, but did not follow, this case. App., pe We dawkins 
actually epplied the statutory law applying to and zoverning the BVA, and also court 
review of its statutory agency decisions, without specifically citing Section 4004, 
Title 35, Y.S.C.A., establishing the BVA jurisdiction and finality of its decisions, 
and Section 706, Title Ds US CoA, establishing the scope of and limitations upon 
judicial review of erency action, findings and conclusions: The District Court erred 
in not following this case. 

As hereinbefore cited, the Supreme Court in Whitney National Bank held that 

" . . . where Congress has provided statuory review procedures designed 
to permit agency expertise to be brought to bear on partioular problems, those 
' procedures are to be exclusive. . . ,M 
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‘his Vourt satd in Duesing v. Udall, Secrotary, otc,, UsCtappue 196%, 550 Fed 
748, 121 USAppDC 5703 


: the court does not seek to make a de novojdetermination. It 


sufficies if there was reasonable basis for the executive department to reach 
its conclusion. appellants have not make a tender sufficient to overcome the 
presumption of validity of administrative action. The court does not presume 
to substitute its discretion for that of tne Secretary." 


In the instant case Appellees Sarbara and June did not make a tender sufficient 
to overcome the presumption o!' validity of administrative action, and the District 
Court erred in presuming to substitute its discretion for that of the 5VA. 

This Court in American Federation of Musicians v. FP. C.'C., USCtApplC 1960, 

356 Fed 827, 123 USAppDC 74, 79, held, applicable heres 
“ ... This question falls clearly within that ares where 'custoaxary 
deference (is given) by us to the Commission's judgments so long as they are 
supported by substantial evidence of record. ' Deep South Broadcasting Co. 
ve F. C. C., 120 USAppDC 365, 347 Fed 459, 460 (1955) (dictum). South Florida 
Television Corp. v. F. C. C., 121 USAppDC 293, 295, 349 F2d 971, 973 (1965). 


as heretofore cited, this Court in International Union, etc., ve Natl. Labor 


Relations Beard, USCtappDCCir 1967, 392 F2d 801, 805, 129 USavpDC 196, 200, cert. 


denied 1968, holds, applicable in the instant case, as follows: 
" ... Since the Board is 'one of those agencies ‘presumably equipped 

or informed by experience to deal with a specialized field of knowledge, 

whose findings within that field carry the authority of an expertness which 

courts do not possess . . .,' this court may not ‘displace the Board's choice 

between two fairly conflicting views, even though (it) would justifiably have 

made a different choice had the matter been before it de novo.' Universal 

Camera Corp. v. Wi. Le Re Be, 540 US 474, 488, 71 SCt 450, 405, 95 iL ed 456 

(1951). The Supreme Court has stated the general proposition that "(the 

judicial function is exhausted when there is found to be a rational basis 

for the conclusions approved by the administrative body.|' Mississippi 

Valley Barge Line Co., v. U. S., 292 US 282, 286-287, 54 S Ct 092, 694, 

78 L ed 12950 (1934). Cary ni 


Appellant Florence submits that the District Court erred) in failing to follow 
and apply the rules that it may not "displace the Board's choice 2 « ey even though 
(it) would justifiably have made a different choice had the matter been before it 


de novo," 


| 
and that “where Congress has provided statutory review procedures designed 
to permit agency expertise to be brought to vear on particuiar problems, those pro- 
cedures are to be exclusive." 


Boe 


Iv. 


FINDINGS AND DECISION OF THE BOARD OF VETERAN. aPrEaLls ARE 
RTED BY SUBSTANTIAL EVIDEACE, ANy ARE ITS FINAL DECISION, 


TH 
Ta. 


> 


SUP?O. ee) OS 


What is the substantial evidence required in the instant cases This Court in 
Rosenschein ve Citron, etc., 1948, 167 Fad 885, 835 USAppDC 346, affirming 69 F. 
Supp. 630, holds that Form 41 (such as executed by Major Wilmoth) designated the 
beneficiary of NSLI and that such form changed the beneficiary, and saids 


- Courts dispense with technicalities to carry out a soldier's 


intention to change the beneficiary of his life insurance, The intention 

and an act done for the purpose of accomplishing it are enough," (Smphasis 

supplied, 

Mitchell v. U. S., 5th Cir. 1948, 105 F2d 758, 2 ALRed 484, the case cited by 
the BVA, held a wife 'to be entitled to the NSLI proceeds, although tne insured's 
mother originally had been named beneficiary before insured married. Upon his. 
marriage, insured, the court held, “intended to change the beneficiary of his in- 
surance (to his wife) and did so." Further, in “cases involving change of bene— 
ficiary the courts will brush aside all legal technicalities in order to effectuate 
the manifest intent of the insured; and that if he manifest an intent to make a 
change and has done everything reasonably within his power to accomplish his purpose, 
leaving only ministerial acts to be performed by the insurer, the courts will treat 
that as done which ought to have been done and give effect to the insured's intent. 
. . . Such an intent must be followed by some affirmative act on the part of the 
insured evidencing an exercise of the right to change the beneficiary." The judg- 
ment for tne wife was affirced. 

In the instant case, the Findings and Decision of the bVA (App., Pp. 9 )» 
dated February 3, 1966, on “4he Issue" “Whether the appellant is the last validly 
designated beneficiary of the veteran's National Service Life Insurance," show on 
their fac@({1) that they are based upon substantial evidence in the record before 
it, and that said Findings and Lecision are not arbitrary, capricious, an abuse of 
discretion, or unwarranted by the facts to the extent that the facts are subject 
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to Srial de novo by the reviewin;, court; (2) that "shis decision constitutes final 
administrative denial of the claims of warbara Wilmoth and Juyje w. dealey, sisters 
of the deceased veteran, for the proceeds of the veteran's “ational Service Life 
Insurance;" (3) that "The Board finds, . . ., that tne appellant, widow of the 
deceased veteran, is entitled to the proceeds of his National Service Life Insurance 


as the last validly designated beneficiary;" and (4) that "the appeal /of Appellant 


Florencef is allowed." 


The Veterans Administration file, when appellant Florence appealed to the 


Aduinistrator of Veterans affairs and the sVA, did not contain Major dilmoth's Da 
Form 41, Record of Emergency Data. Major Wilmoth on application for conversion of 
his policy, dated January 11, 1951, named his mother (who died in 1962) principal 
beneficiary of his NSLI and his sisters, appellees Barbara a June, as contingent 
beneficiaries, in ecual shares, lio later beneficiary designation was found in the 
Veterans Adcinistration records. Appde, pe 10. : 

The Department of the Army forwarded Major Wilmoth's DA Form 41, Record of 
Emergency Vata, executed by hic Nay 26, 1964, prior to his retirenent, as the 
latest record, App.» pe 10, 5, 6, 

Appellant Florence submitted to the Veterans Administration the affidavit of 
Carl R. Fisk, an insurance agent, to the effect that in December of 1964 he heard 
the insured tell his wife, Florence [appellant/, she was the beneficiary of his 
National Service Life Insurance, and the affidavit of David Ra Payne to the effect 
that in October, 1964, at at other times, the insured, whome he knew for five years, 
35 ee on his death Florence gets his $10,000 insurance proceeds. ApPe, p.AZ 

Appellant Florence submits that Major Wilmoth's Da Fora 41, Record of Energency 
Data, dated May 26, 1964, and the affidavits of Carl R. Risk (dated February 23, 
1955) and of David R. Payne (dated February 24, 1965) are substantial evidence, 
showing the two requisites: intention to change beneficiary and an affirmatige act 


by the insured evidencing his exercise of his right to change his beneficiary. 
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“In the opinion of the Joard the preponderance of the evidence clearly estab- 


lishes that the intent of the insured to change beneficiary designation to his 
wife was manifested by his action on May 26, 1964," app., p.. 12, 
The BVA Findings of Fact (App., p. 12 ) shows 
"3. On Hay 26, 1964, the insured executed DA Form 41, Record of Smergency 

Data, naming Florence Juanita silmoth, wife, to receive all of allotment, if 

missing, and the balance due in pay and allowance account and this form 

contained reference to his National Service Life Insurance policy, 
"4, ‘The insured told friends, in October and December 1964, that his 
wife would receive the National Service Life Insurance proceeds," 

The BVA Conclusions of aw (App., ps. 12 ) shows 

! "2. The insured intended to name his wife, the appellant, as beneficiary 
of his policy of National Service Life Insurance and he used Record of Sner~ 
gency Data subscribed by hin and witnessed on May 26, 1964, to accomplish 
that purpose. The use of his form was adequate affirmative evidence to 
effectuate his intent. 

"3. The insured did not execute a change of beneficiary later than May 

26, 1964, and the proceeds of his policy of iiational Service Life Insurance 

should be distributed in conformity with his action on May 26, 1964," 

The BVA Decision (App., p. 12 ) iss 

"The board finds, upon the present record, that the appellant, widow of 
the deceased veteran, is entitled to the proceeds of his National Service 

Life Insurance as the last validly designated beneficiary. The appeal is 

allowed. This decision constitutes Pinal administrative denial of the claims 

of Barbara Wilmoth and June W. Haley, sisters of the deceased veteran, for 

the proceeds of the veteran's National Service Life Insurance." 

The EVA held as a matter of law that "The insured intended to name his wife, 
the appellant, as beneficiary of his policy of NSLI and he used Record of Emergency 
Data subscribed by him and witnessed on May 26, 1964, to accomplish that purpose, * 
and that "The use of this form was adequate affirmative evidence to effectuate his 
intent e 

These issues and matters had been placed by The Congress within the exclusive 
jurisdiction and powers of the BVA. 

The District Court, without finding any deficiency in the “agency action, 
Pindings and conclusions," as provided in and required by the Administrative Proced- 
ure Act, as a basis for overruling the BVA, and ignoring the policy and rule that 
“Courts dispense with technicalities to carry out a soldier's intention to change 
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the beneficiary of nis life insurance" and that "The intention and an act done for 


the purpose of accomplishing it are enough," erroneously and improperly by techni- 


calities substituted its judgments for those of the BVA by stating in the Memorandum 


Opinion (app., p. 32 ) as follows: 


" . . . this Court finds that the insured performed no affirmative act, 
the purpose of which was to effect a change in beneficiary of his NSLI . . ." 


"4 + + ‘The DA Form 41 is clearly not an insurance report form capable 
of being construed as a means of designating a change of beneficiary, , ao 


" . .. Furthermore, the evidence in this case! does not reveal additional 
acts of the insured evidentiary of a change of beneficiary . . .* 


" . - » the Court also holds that execution of the "Record of Hmergency 

Data’ (DA Form 41) cannot be said as a matter of law to constitute a sufficient 

affirmative act on the part of the insured to effectuate a change in the 

beneficiary of the NSLI policy in question, ..." 

The District Court erroneously ignored the Findings and Decision of the BVA, 
the administrative agency to which The Congress had given exclusive jurisdiction 
and power in such matters as the NSLI of Major Wilmoth, and the Adrinistrative 
Procedure Act, and also the policy and rule of law of this Court, as well as of 
other appellate courts, in order to award the NSLI proceeds to Appellees Barbara 
and June. Such award should be reversed, and the award and decision of the BVA 
should be affirmed and reinstated in favor of Appellant—Widew Florence. 

Ve 


THE DISTRICT COURT ZRRED AND SHOULD 32 REVERSED, WITH AWARD OF THE 
PROCEEDS OF MAJOR WILMOTH'S NSLI TO aPPSLLANT-wIDOW FLORENCE. 


First: In failing to dismiss the complaint and action of Appellee-sisters 
Sarbara and June for failure to allege or state a clain = which relief can be 
granted. The couplaint shows no allegations supporting the District Court's 
findings that the insured Major iiilmoth “performed no affirmative act, the purpose 
of which was to effect a change of beneficiary of his NSLI—nothwithstending ‘the 
insured's execution of . . . DA Form 41 as pert of his orderly retirement from the 
Armed Services;" that “fhe DA Form 41 is clearly not an Ss report form 
capable of being construed as a means of designating a aes of beneficiary; * 
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that "the evidence in this case does not reveal additional ucts of the insured 
evidentiary of & change of beneficiary," Furthermore, the Complaint shows no 
allegations supporting the District Court!s holding that "the Court also holds 
that execution of the "Record of Emergency Data’ (DA Form 41) cannot be said as 
& matter of law to constitute a sufficient affirmative act on the part of the 
insured to effectuate a change in the beneficiary of the NSLI policy in question," 


The complaint fails to contain any allegation that the Bva! 


tive Procedure act which, if proved, would form any basis for the District Court tp 
find a basis on which it would lawfully and properly ignore and overrule the BYA's 
Findings and Decision, such a finding be a prerequisite to a Judgment by the 


District Court overruling the BVA's Findings and Decision, The Complaint fails to 


Contain, as required by Federal Civil Rule 8 (a) (2) "a short and plain statement 


of the claim showing that the pleader is entitled to relief." The conclusory alle- 
gation of the Complaint does not state a claim by allegations of fact which if 
Proven would entitle Appellee-sisters arbara and June to relief, Therefore, the 
complaint should have been dismissed, and the District Court should be reversed 
for failing to dismigs the coupaint and action, 

Seconds In failing to hold and rule that the BVA is an administrative agency 
established by The Congress with exclusive administrative 
claims 

3 Findinge and Decision award— 

ing Major “ilmoth's NSLI proceeds to Appellant—widow Florence is a final decision 
that the District Court was legally bound to effirm and uphold, unless the District 
Court found a deficiency therein &@8 provided by the Administrative Procedure Act, 

Fourths In failing to first find that the BVA's Findings and Decision were 
either arbitrary, capricious, an abuse of discretion, unsupported by substantia) 
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evidence, or unwarranted by the fucts to the extent that the facts are subject 
to trial de novo of the claims herein, before proceeding to consider the merits 
of the claims of appellant—widow Florence and appellee-sisters S3arbara and June, 
and in proceeding to trial de novo of the claims herein vinolved, and disregarding 
and ignoring the byva's Findings and Decision awarding the NSLI proceeds to Appellant-— 
widow Florence. | 

Fifths in finding and holding thet Major wilmoth's vA Form 41, Record of 
Emergency Data, could not, in fact and as a matter of a. be. held or used to 
change the beneficiaries of his NSLI from his appellee-sisters to his Appellant-wife 
Florence, regardless of Major Wilmoth's intention to do so by his action in execut— 
ing his DA Form 41 and his actions by his statements that he had made sppellant— 
widow Florence his beneficiary, against and contrary to the policy and rules of 
law that "Courts dispense with technicalities to carry oat a@ soldier's intention 
to change the beneficiary of his life insurance," and thet “The intention and an 
act done for tne purpose of accomplishing it are ers a ageinst and contrary 
to the cases hereinafter cited that even though the form used by the service member 
expressly states that it cannot be used to change beneficiary of insurance the 
intention of the service member using it to change beneficiary prevails and the 
change of beneficiary is effectuated vy use of such form. 

Sixths In awarding by the April 18, 1969, judzment order the NSLI proceeds 


to Appellee-sisters Barbara and June, instead of affirming the JVA's award to 


Appellant—-widow Florence of the NSLI proceeds as the facts and posture of the case 


required, 
The District Court erred in that it proceeded on the basis or theory that 
Section 784, Title 38, U.S.C.A., which gives the District court jurisdiction over 
claims on contracts of NSLI, gave it jurisdiction in and of itself to try this 
case de novo, when in fact Section 784 does not do so, and Section 784 mst be 
read in conjunction with all the other pertinent and eppiinable sections of Title 


35, such as Section 4004, and of Section 706, ‘itle 5. 
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while the vistrict Court states that it need not in this case decide + 
issue wnether this action under Section 784 is for trial de novo, the vistrict 
Court in fact erroneously tried this case de novo, without following and applying 
Section 706 of Title 5, of the Administrative Procedure Act, and first finding 
thereunder e deficiency in the BVA “agency action, findings, and conclusions," 
which is a prerequisite to overruling the 3VA Findings and Decision and to enter 
the April 18, 1959, judgment order awarding the NSLI proceeds to Appellee-sisters 
Barbara and June. ‘The District Court tried this case de novo by stating (Appe, 
p. 351i) that 
“the Court is unable to find a basis in fact or lew for the conclusion 
of the Board of Veterans appeals that the deceased insured had effected 
a change in beneficiary of his SLI," 


and ignoring the affidavits of Fisk and Payne, which the BVA held to be and relieg 


on as substantial evidence, by stating in another place (Gk. 32) 


"Tt is this Court's view that under the facts of this case, the 

admissibility or non-admissibility of the challenged affidavits 

is imsaterial." 
The BVA, waich had exclusive original jurisdiction by statute, clearly held that 
Major Wilmoth in executing his May 20, 1964, Da Form 41, Record of Emergency Data, 
referred to his NSLI V 1580 32 64 as part of the benefits he was leaving to or 
providing for his appellant-wife; that he had told friends that his wife, Appellant 
Florence, would receive his NSLI proceeds; that "The insured intended to name his 
wife [eppellent Florence/ as beneficiary . . - and he used Record of Emergency 
Date /DA Form 417 subscribed by him and witnessed on May 26, 1964, to accomplish 
that purpose;" that “The use of this form was adequate affirmative evidence to 
effectuate his intent;" that Appellant Florence, “widow of the deceased veteran, 
is entitled to the proceeds of his National Service Life Insurance as the last 
validly designated beneficiary;" and that “This decision constitutes final adminis- 
trative denial of the claims of Barbara Wilmoth and June W. Haley, sisters of the 


deceased veteran, for the proceeds of the Veteran's “ational Service Life Insurance. 
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It is hornbook law that auministrative agencies do not auve to decide upon 
tho rules of avidence used in law court trials, and can and do make bindine and 
final decisions upon their “oxportise" in the field of pra reseeere 

If the District vu 
to the Court in order to decide that appellees Sarbara and June were the benefici- 
aries of Major wilmoth's iSLI was to decide, clearly, directiy and expressly, that 
the Findings and vecision of the 5Va were deficient in one of the bases provided by 
Section 700 of Title 5, U.5.U.A., and consequently were erroneous and should be 
overruled, and decide tnat they were overruled because of the found deficiency, 
and thereupon to award the NSLI procecds to Annellees ee and June. The 
District Court did not clearly, directly and expressly so decide. 

The Jistrict Court fuiled to give effect to and ignored, ss though they did 
not exist, the law creating and empowe_ring the 3VA, Sections 4001 and 4004, iitle 
38, U.S.C.A., failed to give effect to and has ignored the fect that the BVA is an 
adzninistrative agency designed by The Con: ress to permit agency “expertise” to be 
brought to bear on particular problems such as here involved, and also failed to 
give effect to and has ignored the fact that the clains here are “claims involvin: 
benefits under the laws administered by the Veterans Administration" which are 
within the exclusive jurisdiction of the BVA. 

The tistrict Court failed to give effect to and ignored the law of Section 702, 


title 5, U.S.C.A. providing for jusicial review for "A person suffering legal wrong 


because of agency action," and Section 700 stating the scope of and limitations 


upon judicial review, providing authority to the District Court only to 

"(u) hold unlawful and set aside agency action, findings, and 
conclusiéns found to be —— 

1 "(A) arbitrary, capricious, an abuse of discretion, ARO 


"(3) wasupported by substantial evidence in a case . . . reviewed 
on the record of an agency hearin; proyided by statute; | 

"(f) unwarranted by the facts to the extent that the facts are 
sudject to trial de novo by the reviewing court, . . .". 


55 


~%~ 


and erroneously anc mistukenly proceeded us though these provisions of law had no 
effect upon the District Court's powers, when no law exempts the District Court 
from the quoted law in reyiewing the BVA Findings and Vecision which had to be 
done in this case. 

the District Court erred in that the Court failed to give effect to, but 
ignored the law as laid down by the Supreme Court of the United States in nhitney 
Natl. Bank etc., v. Sank of New Orleans etc,, supra that 

" . . « where Congress has provided statutory review procedures 

designed to permit agency expertise to be brought to bear on particular 

problems, those procedures are to be exclusive, .. ," 

The District Court did not find, clearly, directly and expressly, that there 
was no rational basis for the Findings and Decisign of the 5VA. Appellant Florence 
submits that such failure shows that the District Court found in the record a 
rational basis for the BVA Findings and Decision. Thereupon, the District Court's 
judicial function was exhausted, but, as siiown, the District Court erroneously 
proceeded to try this case de novo, and to ignore anc violate tae rule that it 
“nay not ‘displace the doard's choice between two fairly conflicting views, even 
though (it) would justifiably have made a different choice had the matter been be- 
Pore it de novo.'" International Union, etc., v. Ne Le Re 3., USCtAppDCCirl967, 
92 F2d 601, 605, 129 USap; DC 190, 200, supra. 

The District Court erroneously ignored the law laid down by the Supreme Court 
In U. S. v. Cardo Bianchi & Co., 373 US 709, 83S Ct 1409 10 Led2d 652 (1965) 
that the standard to be used upon court review of the decision of an administrative 
agency is “whether an administratiye decision is supported by stbstantial evidence, * 
hes ignored an< does not mention the facts that iajor Wilmoth's DA Form 41 was held 
by the BVA to be substantial evidence that he thereby changed his beneficiary to 
his wife, Appellant Florence, and further has ignored and does not mention the fact 


that the affidavits of Fisk and Payne were held by the BVa to be substantial 


evidence that sajor silmoth had shown by his spoken words thatMintended and under- 


Stood that he had muce his wife, Appellant Florence, the beneficiary of his NSLI, 


and understoed that she was his beneficiary thereo?, and ignored the law that the 
District Court's judicial review was limited to first ascertain thether or not 

the Findings and Jecision of tho BVa were supported by the evidence, and to find— 
ing that they were not, before the District Court could lawful ly proceed to decide 
to award the NSLI proceeds to appellees Barbara and June. 

The District Court erroneously and mistakenly held eoutrexs to the BVa in 
whose exclusive jurisdiction these matters had been placed by The Congress, and 
by erroneous substitution of the Court's judgment for that of the BVA in a field 
of “expertise” within the BVA's exclusive jurisdiction) that Major Wilmoth's May 
26, 1964, Da Form 41 listing of his “National Service Life Insurance Vv 1580 32 64" 
was an illogical, meaningless and useless act, and that ria jor Wilmoth by such 
listing did not know what he was doing and that he meant nothing with regard to 


his 1951 original designation of his appellee-sisters sarbara and June as contingent 


beneficiaries, and thereby intended to ignore his wife, Appellent Florence, whom 


he married in 1963 shortly after his Mother, his principal beneficiary, died in 
1962, and also his obligations to his said wife, by erroneously holding and stating 


“Whether or not the deceased insured had the requisite intent to substi- 
tute his wife Plorence for his sisters, Barbara and June, as beneficiary of 
his NSLI is inconsequential since the Court finds that the insured performed 
no affirmative act, the purpose of which was to effect a change in beneficiary 
of his NSLI," 


and that | 


"The DA Form 41 is clearly not an insurance report form capable of being 
construed as a means of designating a change of beneficiary, " 
(ignoring the fact that the 5VA did so.) 


and that 


e « e the evidence in this case does no reveal additional acts 
of the insured evidential of a change of beneficiary . . 4 
(ignoring his acts by his words to Fisk and Payne, and 
that the BVA found them to be additional acts of the 
insured evidential of a change of beneficiary) 


and that 


® |. egecution of the 'Record of Hmergency Data'(DA Form 41) 
cannot be said as a matter of law to constitute a sufficient affirmative 
act on the part of the insured to effectuate a change in the beneficiary 
of the NSLI policy in question." 
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(ignorins the "Conclusions of Law" of the 3VA that 

“2. The insured intended to name his wife, the appellant, as 

beneficiary of his policy of National Service Life Insurance 

and he used Record of Smergency Data subscribed by him and 

witnessed on May 26, 1964, to accomplish that purpose. The 

use of this form was adequate affirmative evidence to 

effectuate his intent.") 


The District Court ignored the rationale of benard v. U. S., USCtApp8th Cir 
1905, 368 F2d 697, where the insured's notation of "None" in the place for listing 
insurance in force was held to negate any intention of the insured to change his 
beneficiary from his father to his wife, whereas here ia jor wilmotn's notation of 


"National Service Life Insurance V 1580 32 o4" on his DA Form 41, when he had in 


1951 designated his appellee-sisters as contingent beneficiaries (upon his Mother's 


death), clear.y meant that if his wife, Appellant Florence, survived him she was 
to be his beneficiary of all of his U. S. Government benefits, and that if she did 
not then his sisters named in his DA Form 41 (srs. Virginia R. viddle in addition 
to appellee-sisters Barbara and June) were to be his beneficiaries. 

The District Court failed to note that Hawkins v. United States, 245 F, Supp. 
1022, 1023 (E.D.N.Y.1965) (originally cited by Appellant Florence) is the only case 
which had been cited that follows the law cited and urged by Appellant Florence 
that holds that the BVA is an administrative agency, and that where its findings 
and decision are supported by substantial evidence, they are not to be disturbed, 
but ratified and sustained, 

The District Court cited, apparently on the basis that they hold contrary to 
dawkinss 


Spaulding v, U. S. (li.D.0kla.1960), 261 F. Suppe 232, 237. 
Owens v, U. 3. 0.S.0.196c), 251 F. Supp. D4. 


these two cases do not support the District Court!s judgment, but strongly and 
unequivocally support reversal here in favor of Appellant Florence. In both of 
these cases, the NSLI was awarded to the wife end widow of the deceased insured ~~ 
in relatively the same position as Appellant Florence -- in the face of prior desig- 
nations of cthers than the wives. Yet here, the District Court awarded the NSLI 
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to prior designated contingent beneficiaries, not to the subsequently designated 
beneficiary, the wife and widow of the deceased insured. 

In Spaulding the bVA had decided for the insured's widow (in same relative 
position of Appellant Florence) on facts similar to the facts of the present cuse. 
The exclusiveness of the jurisdiction of the BVA and tne binding and final effect 
of its decisions were not mentioned nor decided, The court evidently had not had 
brought to its attention, and did not consider nor mention the law that the decisions 
of administrative agencies (sug as 5VA) are binding and final where supported by 
substantial evidence and the law. in Spaulding the eserects later executed ser— 
vice forms -- sinilar to Major wilmoth's May 26, 1964, Da Porm 41 —- were held to 
make the widow the NSLI beneficiary. Spaulding makes a strong point of statements 
of the insureé that he had made his wife his beneficiary —- the same as Major Wilmoth 
made hers. the District Court below ignored the substantial evidentiary effect of 
Major Wilmoth's statements to Fisk and Payne after his execution of his DA Form 41. 

In Ower$no me uppeal to the BVA was mentioned, and pceceens the 3Va's 
exclusive jurisdiction and the binding and final effect of its decisions were not 
mentioned. In @wens the insured's later executed service forms — similar to sajor 
Wilmoth's May 26, 1964, Da Form 41 — were held to make the widow the NSLI beneficiary 
Major Wimoth did the same, but the District Court, contrary: to Owens awarded the 
NSLI to 1951 designated contingent beneficiaries. 

The citation by the District Court of Wells v. Ruiz, 372 F2d 119 (10th Cir. 
1967), does not support the District Court's immediately preceding statement that 


- the court . . . holds that execution of the "Record of Exergency 


Data’ (DA Form 41) cannot be said as a metter of law to constitute a sufficient 
affirmative act on the part of the insured to effectuate a change in the 
beneficiary of the NSLI policy in question." 

“ells v. Ruiz does not mention nor consider any findings and decisions of the BVA. 


In Wells ve Ruiz and in the cases it cites there were no findings and decisions of 


the BVA, as there are here in favor of Appellant-widow Florence, and this is « 


decisive difference. In iiells v. Ruiz, and the cuses it cites, the district courts 
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nad made findings variously, mostly in favor of noldinj: that execution of service 
forms effectueted changes of beneficiary, and the United States Court of Appeals 
for the lOth Circuit held in each of these cuses that the findings of the district 
court were not clearly erroneous, and upon this vague and tenuous basis affirmed. 
The District Court below did not hold expressly that the BVA Findings and Lecision 
were clearly erroneous, and, therefore, until such a decision is expressed and 
supported in fact and by law, the District Court legally and properly could not 
enter a judgment nullifying and overruling the 3Va Sindings and Vecision. On the 
rationale of ivells v. Ruiz, this Court should decide in favor of a:pellant Florence 
on the basis that the VA Findings and Decision are not clearly erroneous, and 
therefore should be affirmed. iiells v, Ruiz illogically holds that the insured 
did a meaningless, useless act in listing his NSLI, which would have been unnecessary 
if he did not intend to change his bencficiary, but leave the beneficiary unchanged. 
Collins v. Collins, USCtapp4thCir 1067, 378 F2d 1020, cited by tne District 
Court, is illogical in stating that "the execution of the form is equally consistent 
with an intention on the part of the insured to leave his father and sister as the 
designated beneficiaries as with an intention to change the designated beneficiary 
to his wife," This decision has the insurod performing an ineffective, moaningless 
and useless act by listing of his NSLi. Further, it affirmed a District Court 
finding and conclusion. Collins v. Collins does not mention nor consider BVA 
findings and decisions, and consequently does not support the District Court in 
nullifying and overruling tho BVA Findings and Decision in favor of Appellant 
Florence, in order to award the NSLI proceeds to decedent's appellee-sisters. 
The District Court's Memorandum Opinion (Appe, pe 27 ) illogically holds that 


Major Wilmoth performed an ineffective, meaningless and useless act by listing 


his NSLI in his May 20, 1964, DA Form 41, after his M other died in 1962 and he 


married Appellant Florence in 1963. ‘iajor #Wiluoth certainly did not intend to 
make an ineffective, meaningless and useless act. If he had intended to leave 
his two appellee-sisters as his beneficiaries, he had only to leave blank the 
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space for listing insurance, in using his DA Form 41 to inten the beneficiaries 
of his United States Government benefits, whereby he preferentially designated his 
"spouse," appellant Florence, if she survived hin, otherwise his threo sisters 
(Mrs. Virginia 2. 5iddle in addition to his Apcellee-sisters sarbara and June). 
Furthermoro,Collins ¥. Collins and the 4th Circuit would not support the District 
Court's april 18, 19609, judgment for appellee-sisters varbara anc June, for Collins 
cites Bew v. U. S., USCtapp4thCir 1961, 286 F2d 570. ‘there the 4th Circuit Court 
of Appeals affirmed the applicable findings and decision of the 3VA, contrary to 
the rationale and theory of the District Court below in its April 3, 1909, Memor- 
andum Opinion in favor of appellee-sisters barbara and Boo 

The District Court mentioned the cardinal rule (App., Pe 32 ) tnat 


"In Goyernment insurance cuses the courts will brush aside iegal 
technicalities in an effort to effectuate a manifest intent of the insured," 


but then proceeded to irnore this rule and use highly technical rulings and views 
to frustrate the "manifest intent of the insured" implemented by the SVA and to 
award the NSLI proceeds to the. appellee-sisters. 


Even where the form used contains a printed statement to the effect that it 
Ee soe contains a printed state See LO he Stsect wnat it 


cannot be used to designate or ch ination cf a beneficiary, chantes 0° 
the beneficiary to the wife are nade in fact if the service man intended by use 


of such form to change his beneficiury anc make his wife the beneficiary. 


See: Ward v. U. S., 7th Cir. 1966, 3571 F2d 108. 
Phillips v. U. 5., UUSDala. 1965, 238 F. Supp 59. 


Sven where the form used covered only one of the two $5,000 policies held by 


the service man, but he intended by such form to change the beneficiary of both 


policies, his intention controls. 
Sees uiley v. U. S., 10th Cir. 1968, 399 Foa bh. 
Najor wilmoth clearly intended to make his then recently wedded wife, Appellant 
Florence, his beneficiary by using his May 26, 1964, DA Fora 41, as its form and 
words clearly lead any ordinary reader to believe. His Sntent is further evidenced 


by his acts in making statements thereafter to Fisk and Payne as to what he had 
Ar i 
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Gone to provide for appellant—widow Florence in case of his death. All this was 
clearly found and held by the bVa, but the District Vourt, without following the 
requirements of the administrative Proaedure act und holding the Findings and 
Decision of the BVA deficient on any legally permissable basis, erroneously and 
mistakenly substituted its judcments for those of the cVa. The vistrict Court 
also failed, neglected and refused to follow and apply in the facts here the 
policy and rules of law that "Courts dispense with technicalities to carry out 
a soldier's intention to change the beneficiary of his life insurance," and that 
"Tne intention and an act done for the purpose of accomplishing it are enough." 
COnCLUS ION. 

appellant—widow Florence J. wilmoth submits that this Court of appeals should 
reverse and set aside the District Court's april 18, 1969, judgment awarding the 
NSLI proceecs to appellee-sisters barbara L. Wilmoth and June wilmoth Haley, and 
the District Court's hay 7, 1969, order overruling 4pvellant Florence's objections 
to said judgment and denyin;: her motion for a new trial or to alter or amend the 
District Court's findings, conclusions and decision. 

Appellant—widow Florence J. wilmoth further submits that this Court of Appeals 


should reinstate in full force and effect the Findings and Decision of the board 


of Meterans appeals of February 3, 1966, awarding the proceeds of wajor Wilmoth's 


National Seryice Life Insurance to Appellant-widow Florence J. Wilmoth. 


Respectfully submitted, 


ii. Clay Espey, 
219 Southern building, 
1425 ii Street, Ne We, 
Washington, Db. C., 20005, 
Telephones NA. 8=2145, 
attorney for Appellant, 
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IN THE 


UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23,189 


FLORENCE J. WILMOTH, 


Appellan t, 


Vv. 


UNITED STATES, and BARBARA L. WILMOTH 
and JUNE WILMOTH HALEY, 


Appellees. | 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


STATEMENT OF ISSUE PRESENTED 

Whether the Court below erred in finding as a matter of fact 
that the insured had not performed an act the purpose of which was 
to effect a change in beneficiary of his National Service Life Insur- 
ance policy (““NSLI’”) by executing DA Form 41, entitled “Record 
of Emergency Data,” as part of his orderly retirement from the 
Army, after twenty years’ service, with the rank of Major. 

This case has not previously been before this Court under any 
title. 


STATEMENT OF THE CASE 
A. Nature of the Case 


This is an appeal from a judgment of the United States District 
Court for the District of Columbia that the individual appellees were 
the last designated beneficiaries of the NSLI of their deceased 
brother and from the Court’s Order overruling appellant’s Objections 
to the Proposed Judgment and denying her Motion for a New Trial 
or to Alter or Amend the Court’s Findings, Conclusions, or Decision. 
The judgment was entered after trial by the Court in an action 
brought to recover proceeds of an NSLI policy, pursuant to 38 
U.S.C. Sec. 784. 


B. Statement of Facts 


Walter B. Wilmoth designated his mother as principal beneficiary 


and his three sisters, including the individual appellees, as contingent 
beneficiaries of his NSLI, effective February 1, 1944. He converted 
it to a twenty-payment life policy, effective February 1, 1951, and 
designated his mother as principal beneficiary and his two sisters, 
appellees, as contingent beneficiaries. He remained in the Army 
until he retired on June 1, 1964, with the rank of Major. 


On May 26, 1964, as part of his orderly retirement, Major Wil- 
moth executed DA Form 41, entitled “Record of Emergency Data,” 
in which he designated his three sisters as beneficiaries in equal shares 
of any gratuities in the event he had no spouse or child surviving 
him and designated his wife, Florence J. Wilmoth, as beneficiary for 
balance due in his pay and allowance account, including savings 
deposits. He further designated his wife as the person to receive an 
allotment if the insured were missing. In the blanks on the form 
calling for the full name and address of companies with which he 


presently had insurance policies in force and the policy numbers, 
the insured listed “‘National Service Life Insurance” “V 1580-32-64.” 


The insured had married Florence J. Wilmoth, appellant, on 
March 15, 1963, and was married to her at the time of his death. 
His mother died on December 22, 1962, and his sisters, appellees, 
survived him. They applied for the proceeds of his NSLI as 
designated beneficiaries of record. Appellant also applied for the 
proceeds, claiming that the insured had changed the designation in 
her favor. 


The Veterans’ Administration (“VA”) held that the insured had 
not validly effected a change in the designation of beneficiaries and 
that the proceeds of the policy should be paid to appellees. Appel- 
land appealed to the Board of Veteran Appeals (““BVA”) which found 
that the insured had changed his beneficiary and that appellant was 
entitled to the proceeds of his policy. 


Appellee, Barbara L. Wilmoth, filed suit under 38 U.S.C. Sec. 
784 for a share of the proceeds. The United States interpleaded 
appellee June Wilmoth Haley and appellant Florence J. Wilmoth. 


SUMMARY OF ARGUMENT 


The suit in the Court below was an original action brought 
under 38 U.S.C. Sec. 784. Appellee Barbara L. Wilmoth, as plain- 
tiff, alleged that she claimed a share of the proceeds of her deceased 
brother’s NSLI and that her claim had been denied after hearing by 
the BVA. 


The Court considered the identical evidence that the BVA had 
before it and found that there was no basis in fact or law for the 
conclusion of the BVA that the deceased insured had ‘effected a 
change in beneficiary of his NSLI. The Court found as a fact that 


the insured had performed no act the purpose of which was to 
effect a change in beneficiary. It found that the execution by the 
insured of DA Form 41, entitled “Record of Emergency Data,” was 
not such an act. 


ARGUMENT 


APPELLEE’S CLAIM WAS PROPERLY BROUGHT AND 
STATED IN THE COURT BELOW. 


Appellee Barbara L. Wilmoth in her complaint (App. 1) satis- 
fied the requirements of the statute which created the cause of 
action, 38 U.S.C. Sec. 784: 


“(a) | In the event of disagreement as to claim, includ- 
ing claim for refund of premiums, under contract of 
National Service Life Insurance, United States Gover- 
ment life insurance, or yearly renewable term insur- 
ance between the Veterans’ Administration and any 
person or persons claiming thereunder an action on 
the. claim may be brought against the United States 
either in the United States District Court for the Dis- 
trict of Columbia or in the district court of the 
United States in and for the district in which such 
person or any one of them resides, and jurisdiction 
is conferred upon such courts to hear and determine 
all such controversies. All persons having or claiming 
to have an interest in such insurance may be made 
parties to such suit, and such as are not inhabitants 
of or found within the district in which suit is brought 
may be brought in by order of the court to be served 
personally or by publication or in such other reason- 
able manner as the court may direct. . . .” 


She alleged a “claim” and a “disagreement” as defined in the 
statute: 


“(h) The term ‘claim’ as used in this section means 
any writing which uses words showing an intention 
to claim insurance benefits; and the term “disagree- 
ment’ means a denial of the claim, after considera- 
tion on its merits, by the Administrator or any 
employee or organizational unit of the Veterans’ 
Administration heretofore or hereafter designates 
therefor by the Administrator.” 


As a person claiming under a contract of an NSLI, she was 
entitled to sue the United States. : 


Rule 8(a)(2), F.R.C.P., requires only that the pleading give the 
opposing party fair notice of the nature and basis of grounds of the 
claim and a general indication of the type of litigation involved. 
Barron & Holtzoff, Sec. 255. The complaint fully satisfied this 
Tequirement. 


In the only case cited by appellant, Skovgaardvus v, U.S., 92 
U.S. App. D.C. 70, 202 F.2d 363) 364 (1952), this Court held that 
the Soe did not state a “claim . . . under a contract of insur- 
ance” as required by the statute. on the evidence oe the contract 
of insurance is admitted by all parties. 


A complaint is not subject to dismissal unless it dppears to a 
certainty that no relief can be granted under any set of facts which 
can be proved in support of its allegations. Barron & Holtzoff, Sec. 
255. Appellee Barbara L. Wilmoth proved she was a beneficiary of 
record and that this designation had not been changed by the 
insured. Appellant argues that the case should have been thrown 
out of Court without any opportunity to prove ‘the merits. 
Dioguardi v, Durning, 139 F.2d 744, (2nd Cir. 1944). 


Il. 


THE BVA’S DECISION WAS NOT BINDING ON THE 
COURT BELOW. 


Appellee Barbara L. Wilmoth brought an original action under 
38 U.S.C. Sec. 784 for relief; she did not seek review of the BVA 
decision under the Administrative Procedure Act, 5 U.S.C. Sec. 701. 


38 U.S.C. Sec. 4001 set up the BVA as directly responsible to 
the Veterans’ Administrator. Sec. 4004 provides that a claim made 
to VA bei appealed once and that the Board hear it and make the 
final decision. Within the VA that claim could go no farther. 


The VA appeal resulting in a final decision by BVA served the 
Government’s purpose by providing an opportunity to investigate a 
claim and pay any amount due without being subjected to the 
expense of litigation under 38 U.S.C. Sec. 784. U.S. v. Townsend, 

81 F.2d 1013 (4th Cir. 1936); Marsh v. U.S., 97 F.2d 327 (4th Cir. 1938). 


However, having served this purpose, the decision of the BVA 
became the “disagreement’ which is a condition of bringing suit 
under 38 U.S.C. Sec. 784. It has no binding effect on the judicial 
proceeding. 


Appellant argues that the District Court was limited to review- 
ing the decision of the BVA under provisions of the Administrative 
Procedure Act. She does not cite any authority, statute or case, for 
this contention. A great many cases under 38 U.S.C. Sec. 784 have 
been reported and appellant has cited some of them in her brief to 
support other arguments. 


Appellant “submits that the BVA, as a matter of law, is an 
administrative agency set up by the Congress of the United States 
to exercise ‘expertise’ in its field” but she fails to cite the “law.” 
She quotes the following language from an NLRB case: 


“Since the Board is ‘one of those agencies’ presumably 
equipped or informed by experience to deal with a 
specialized field of knowledge, whose findings within 
that field carry the authority of an expertness which 
Courts do not possess.” Universal Camera Corp. v. 
NLRB, 340 U.S. 474, 488. 


It is settled that the NLRB is “one of those agencies,” but 
appellant does not describe the specialized field of knowledge of the 
BVA that requires an “expertise which Courts do not possess.” Par- 
ticularly as to this case—a simple suit on a contract of insurance— 
no “expertise” is required. The only complications in the case are 
the result of judicial holdings that “‘brush aside legal technicalities. me 
Applying judicial principles of law certainly calls for “expertise” of 
a Court. | 


If a claim under NSLI which is denied by the VA must be 
decided finally by the BVA, subject to the limited review afforded 
by the Administrative Procedure Act, what is the purpose of 38 
U.S.C. Sec. 784? The purpose is as found in the statute, to give to 
one whose claim to NSLI has been denied a trial on the merits. This 
includes the right to a jury trial. In Sullivan v. Derifield, 86 U.S. 
App. D.C. 329, 181 F.2d 628 (1950), this Court affirmed the find- 
ing by a jury. How can appellant reconcile this with her contention 
of judicial review? 


Appellant has not addressed herself in her brief to the statute 
under which the suit on appeal was brought. The case was heard 
and determined under that statute and must be decided on appeal 
under that statute. 


i. 


THE COURT BELOW WAS CORRECT IN FINDING THAT 
THE INSURED’S EXECUTION OF DA FORM 41 DID NOT 
CHANGE HIS NSLI BENEFICIARY. 


Appellant concedes, at page 3 of her brief, that “the relevant, 
ultimate facts are not in dispute; the basic and principal divergence 
of views arises upon the legal effect of Major Wilmoth’s DA Form 
41.” At the trial (App. 25) appellant’s counsel had referred to this 
form as “the decisive document.” The Court recognized the impor- 
tance of the form to appellant’s case in its memorandum opinion 
and later in its colloquy with appellant’s counsel at the hearing on 
her motion (App. 50, 51). 


The principles of law set forth by this Court in Coleman v. U.S., 
85 U.S. App. 145, 176 F.2d 469 (1949), put the burden of proof 


upon the one who asserts a change of beneficiary to sustain such 
change by a preponderance of the evidence. Hence, instead of 
alleging that the Court’s decision was a holding that the insured’s 
listing of his “(National Service Life Insurance” ““V 1580-32-64” in 

his DA Form 41 was an “ineffective, meaningless and useless act,” 

appellant should have attempted to carry her burden by showing 
the purpose of the blanks in the form. The blank in which the 

insured placed “National Service Life Insurance” was entitled “full 
name and address of companies.” The names of any of the many 

private insurance companies might be placed in that blank. On the 
line above appears the following language, which states the purpose 
for which the information is sought: 


“Companies to be notified in case of death in active 
service.” 


The insured was a Major with twenty years’ service. He had 
carries NSLI for twenty years, had converted it and borrowed on it. 
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This Court in Coleman stated that the Courts will brush aside legal 
technicalities in an effort to effectuate a manifest intent of the 
insured but will require some affirmative act by him having for its 
purpose the carrying out of such intention. Certainly this insured, 
considering his rank and length of service, would have: done some- 
thing more affirmative if he had intended to change his beneficiary. 


The Court found that he did not do so, notwithstanding his 
execution of the form “as part of his orderly retirement from the 
armed services as a field grade officer after twenty years of service.” 
This finding was in accordance with the principle of Coleman that 
it is necessary for the Court to deal with each case in the light of 
its own facts. Appellant cites cases in which other Courts have held 
otherwise. Apparently they followed the principle of Coleman: 
they decided the cases before them in the light of the facts. 


As the Court below stated in its Memorandum Opinion (App. 
27), the facts in this case approach most closely those ‘in Collins y. 
Collins, 378 F.2d 1021 (4th Cir. 1967) where that Court affirmed 
the trial court’s finding that the execution of the “Record of 
Emergency Data” form in the same manner as in this case did not 
change the beneficiary. 


The cases cited by appellant involve different facts and circum- 
stances. In Bew y. U.S., 286 F.2d 570 (4th Cir. 1961) the decisive 
fact was the insured’s statement of the amount of his NSLI in a 
space relating to indemnity payment when there was no right to an 
indemnity payment in such amount. Ward v. U.S., 371 F.2d 108 
(7th Cir. 1966) involved the same fact. 


In Wiley v. U.S., 399 F.2d 844 (10th Cir. 1968) the insured 
had two NSLI policies. It was conceded that the beneficiary change 
form, as executed with the assistance of a Veterans’ Administration 
representative, was sufficient to change the first policy beneficiary. 
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The critical question was wiiether it was sufficient to change the 
second policy beneficiary also. 


In Bernard v. U.S., 368 F.2d (8th Cir. 1966) the Court stated 
that it did not reach the issue of whether the form could under any 
circumstances afford proof of an affirmative act to change the bene- 
ficiary. Rather than prove a “rationale” to support appellant’s 
claim, the Court called for greater reliance on the statute and regu- 
lations—regarding change of beneficiary—and warned, at page 899, 
against being “led astray therefrom by the charity of expression by 
which a Court may be moved in each case of this character.” 


The'“rationale” of Wells v. Ruiz, 372 F.2d 119 (10th Cir. 1967) 
should be applied here. That Court stated, at page 120: 


“In this case, the trial court, having before it the power 
of attorney and the Record of Emergency Data, found 
that the insured had not performed any act effectu- 
ating a change of beneficiary. The evidence fully 
supports the trial court’s finding, and we cannot say 
that it was clearly erroneous. Rule 52(a) F.R.C.P. 
Nor can we say as a matter of law that, under the 
circumstances here present, the execution of the power 
of attorney and the Record of Emergency Data con- 
stituted sufficient affirmative acts on the part of the 
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insured to effectuate a change i in the beneficiary of 
the policy in question.” 


CONCLUSION 


Appellees submit that the judgment of the Court below was 
not clearly erroneous and should be affirmed. 


Respectfully submitted, 


RICHARD L. WALSH 
1120 Investment Building 
Washington, D.C. 20005 
783-7900 

Attorney for Appellees 
Barbara L. Wilmoth and 
June Wilmoth Haley 
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PETITICN FOR RESEARING, AND SUSSESTION OF RESEARING IN BANC. 


Avpellant-widow Florence J. Wilmoth, by her undersigned attorney, 
petitions this Honorable Court for rehearing of its decision entered 
herein August 12, 1970, that denied said Appellant Florence's appeal, 
and in so deciding and ruling 


1. Ignored and overruled, and failed to show prover defer- 


ence to and respect for, the Findings and Decision of the Board of 
Veterans! Apveals (3VA), an adninistrative agency having by Act of 
Congress jurisdiction and power to nake "Final decisions" on "All 
questions on claims involving benefits under the laws administered by 
the Veterans! Administration," that had awarded to Appellant-widow 
Florence the proceeds of her Husband Major Walter B. Wilmoth's National 
Service Life Insurance (NSLI)ucon her claim thereto, 
2. Affirmed the District Court's judgment that 

ae Ignored and overruled, and failed to show proper 
deference to and respect for, saie BVA Findings and Decision awarding 
the NSLI proceeds to Apvellant-widow Flcrence, 

b. Denied to Avpellant Florence the proceeds of her 
husband's NSLI upon her 1963 marriage clairs, and 

ec. Awarded such NSLI proceeds to Major Wilmoth's Apoel- 
lee-sisters Barbara L. Wilmoth and June Wilmoth Haley upon their 1951 
contingent beneficiary claims thereto, although the 5SVA had decided 
thet they were not entitled thereto as contingent beneficiaries. 

Apvellant-widow Florence respectfully suggests that such rehear- 
ing be in banc. 
In general this Court, and the District Court, failed, neglected 

or refused to recognize and hold effectively that The Congressional 
scheme of statutory law of gevernment agency action is to set up 


administretive agencies in the Executive Branch with jurisdiction and 
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power to make final decisions on matters of fact and law within their 
field of exvertise, and thereby to relieve the District Courts of 
trials de novo, and Courts of Apveal of reviews of trials de novo, 
and to restrict then to judicial review of azency records of hearings, 


findings of fact and law, unless the District Courts and Courts of 


Appeal find that agency action violates justice by being expressly found 
to be arbitrary, capricious, an abuse of discretion, unsupported by 
substantial evidence, or unwarranted by the facts to the extent that 
the facts are subject to a trial de novo by the reviewing court, and 
also find that agency action is based upon prejudicial error. 

Avvellant-widow Florence states with varticularity the points of 
law or fact which in her opinion the Court has overlooked or misappre= 
hended, as follows: 

1. This Court, while statine that this action was brought under 
38 U.S.C. Section 784, erroneously ignored, neglected or refused to 
consider Apvellant Florence's point and authorities that Apvellee 
Barbara's complaint (Anp. 1), should have been dismissed for failure to 
state a Claim upon which relief can be granted. Apvellant submits that 
Apvellee Barbara's convlaint fails to state a clain against any cefend- 
ant upon which relief can be granted. See Apvellant's Brief, I, p. 19; 
Reply Brief, I, pv. l. 

2. This Court, while stating that this action was brought under 
38 U.S.C. Section 784, failed to note but ignored the fact that Appellee 
Barbara's complaint allegation that the "denial" of her claim by the 
BVA created a “disagreement as contemplated by law" (App. 2), was sub- 
ject to the limitation of the definition in Section 784 (h) that "the 
term ‘disagreement! means a denial of the claim, after consideration on 
its merits, by the Administrator or any employee or organizational unit 
of the Veterans! Administration." The correct result is that legally 
and proverly there can not be and there should not be a trial ge novo, 
as intimated by this Court's indicated apvoroval of the District Court's 
memorandum statement that it viewed a Section 784 action as "a trial 
ce novo," but a judicial review of agency action in a Section 784 
action to ascertain whether "the Administrator or any employee or organ- 
izational unit of the Veterans! Administrati6n" proceeded legally to 
the Veterans! Advinistration decision. 
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3. This Court, and the District Court, erroneously overlooked and 
misapvorehended the fact that the Administrative Procedure Act, Title 5, 
Chapter 7, Sections 791-706, U.S.C., in view of the provisicns and terns 
of Title 38, Chapter 71--Board of Veterans! Apreals, Sections 4901-4009, 
U.S.C., net only limited or restricted, but withcrew all jurisdiction of 
the District Court to overrule, set aside and vacate the Findings and 
Decision of the BVA, which had exclusive jurisdiction and power of final 
decision by Section 4004, Jurisdiction of the Board, Providing: 


"(a) All questions on clains involvins benefits under the laws 
administered by the Veterans’ Administration shall be subjec to one 
review on appeal to the Administrator. Final decisions on such 
avpeals shall be nade by the Board." 


unless justice is denied. The vhrase "All questions on claims involving 
benefits under the laws administered by the Veterans! Administration" 
evclusively includes the claims of Appellant-widow Florence and Appellee 
sisters Barbara and June for they are claims as beneficiaries to the 
benefits of the proceeds of Major Wilmoth's NSLI under Title 38--Veterang 
Benefits, U.S.C., which ircludes Chaprer 19--Insurance, which includes 
Subchapter I--National Ser,,ice Life Insurance. There can be no doubt 
that the law as to NSLI and its benefits is one of the laws administered 
by the Veterans! Administration. : 

4. This Court, and the District Court, failed, neglected or 
tefused to recoznize and hold effectively thet the BVA is an acninistra- 
tive agency set up by Act of Consress to exercise expertise in its field 
of jurisdiction. See U.S.C. Title 38--Veterans' Benefits, Chapter 71<-- 
Board of Veterans’ Apnveals, Sections 4001-4009, See also the definition 
of “asency" in the Administrative Procedure Act, Title 5, U.S.C., Sectio 
7OL, that ""asency! means each authority of the Goyernnent of the United 
States, whether or not it is within or subject to review by another 
acency, . . o' 


5, This Court, and the District Court, failed, neglected or refused 


to recognize ard hold effectively that there are exceptions to the Dis- 
trict Court's jurisdiction and power of judicial review of administrative 
action. See Title 5, U.S.C., Chapter 7--Judicial Review, Section 791, 
Apvlication; definitions: : 


"(3) This chapter avvlies, according to the provisions there- 
of, except to the extent that -- 
"(1) statutes preclude judicial review; or 
"(2) agency action is committed to. _agency discretion by lal 
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6. This Court, and the District Court, failed, neglecsed or 
refused to recognize and hold effectively that under its powers provided 
by The Constitution of the United States, Article I, Section 8, Clause 


9, "Fo constitute Tribunals inferior to the suvreme Court," and to 


"ordain and establish" “inferior Courts" under Article III, Section I, 
The Conzress has the power to limit, restrict or withdraw jurisdiction 
from the District Courts and consequently to limit appellate review. 


See: Bruner v. United States, March 24, 1952, 343 US 112, 
96 L ed 786, 72 S Ct 581. 
Lockerty v. Phillips, Mav 10, 1943, 319 US 182, 87 
L ed 1339, 


7. This Court, and the District Court, failed, neglected or 
refused to recognize and hold effectively that Title 5, Chapter 7-- 
Judicial Review fof Administrative Action/, Sections 701-706, U.S.C., 
are limitations upon and regulations for judicial review of adninistra- 
tive actions, and consequently Limitations upon the jurisdiction and 
power of review of the District Court and of this Court. 

8. The Suvreme Court of the United States, when considering a case 
involving judicial review of administrative action or administrative 
agency action, always seems to bear in mind that The Congress has power 
by statute to limit, restrict or withdraw jurisdiction from the District 
Courts and Courts of Apoeal for it always ascertains or finds and states 
that The Congress has nct limited, restricted or withdrawn from judicial 
review the particular administrative action or administrative azency 
action uncer consideration. See: 


Tooahninoah v. Hickel, April 27, 1979, us » 25 Led 
9a 690, p. 607, 9% §$ Ct 

Ghicarzo v. United States, December 9, 1969, __ US » 24 
L. ad 20 349, 343, 99 S$ Ct 

Abbott Laboratories v. Gardner, M Vay, 1967, 387 US 136, 13 L 
ed 2d 681, 87 S$ Ct 1507, 


© This Court, and the District Court, failed, neglected or refused 
to recognize and hole effectively that under Section 706, Scope of 
Title 5, U.S.C., the District Court and this Court had ane has no 
and unlimited power to set aside and overrule the finceings of fact 
BVA. The District Court and this Court had and has no power, under 
authority of Section 796 that "the reviewing court shall decide.all rele- 
vant questions of law, interpret constitutional and statutory provisions, 
afid determine the meaning or applicability of the terms of an agency 


action," to arbitrarily set aside and overrule BVA findings of fact as 
W&s done in this case. The reviewing ccurt shall only 
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uw . . © «© dC hold unlawful and set aside agency action, findings, 

and conclusions found to be- 

"(a) arbitrary, capricious, an abuse of discretion, . . e 

"(Z) unsuprorted by substantial evidence .. . reviewed 
on the recerd of an agency hearinz provided by statute; or 

"(F) unwarranted by the facts to the extent that the 
facts are subject to trial de novo bv the reviewing court. 
"In making the foregoing determinations, the court shall review the 
whole reco-d or those narts of it cited by a party, and due account 
shall be taten cf the rule of prejudicial error." 


Apvellant-widow submits that the "rule of prejudicial error"t means that 
unless vrejudicial error is expressly found in agency action the agency 
action in question shall be affirmed and not overruledand set aside. 
Neither the District Court, nor this Court, actually and expressly found 
to exist anv of the required predicates fat a legal and proper overruling 
of the BVA Findings and Decision here involve2, 

10, This Court, and the District Court, failed, neglected or refusd 
té recognize and hold effectively the rules of the Supreme Court in 
Whitney Natl. Bank etc. v. Bank of New Crleans etc., 379 Us 411, 420, 
13 L ed 2d 386, 394, 84 S Ct 551 (1965) that 


ww. . . where Contress has provided statutory review proced- 
ures desizned to permit agency expertise to be brousht to bear on 
Particular problems, those procedures are to be exclusive," 


and in Mississippi Valley Barge Line Co. v. U. S., 292 US 282, 287-287, 
5&4 S Ct 962, 694, 78 L ed 1260 (1934), cited by this Court in Interna- 
tional Union v. Natl. “abor Rel. Board, UsCeAppDCCir 1967, 392 F2da 801, 
895, 129 USApyDC 196, 290, that " 


"The judicial funetion is cxhausted when there if found to bé 
a rational basis for the conclusions SEER by the aéministrative 
body," 


See also: Duesine v. Udal, Secretary, etc,, UsctApeDC 1965, 350 F2d 748, 
121 USAppDC 370, holding ". . . the court does not seek to make a de 
novo determination;" also: American Fed. of Musicians ve Fe. C. Ce, US 
CtAvpocCir 1966, 356 F2d 827, 123 USAnpDC 74, 79,; and International 
Union, erc., ve. Natl. Labor Rel. Board, USCtAopDCCir 1967, 392 F2d 

801, 205, 129 USAnpDC 196, 290, Tris Court's Deciding Panel erroneously 
ienored aprellant's briefinz of the law of the Acts of Conzress, the 
statute establishing the BVA, its jurisdiction an¢ power of final decisig 
the Administrative “rocedure Act soyerninz judicial review of agency 
action, and of the Suvreme Court Limiting such judicial review to ascer- 
taining whether or not asency acticn is rational and¢ supported by 


substantial evidence and declaring that upon such ascertainments the 
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judicial function is ended. This Court!« Deciding Panel erroneously 
ignored the anpnlicability and effectiveness of the law that the Acts 
of Congress establishinz the BVA, its jurisdiction and power of final 
decision, and the Ad-inistrative Frocedure Act governing judicial 
review of agency action have to be read in para materia and both given 
effect. 

ll. This Court, and the District Court, failed, neglected or 
refused to recognize ane held effectively that the BVA in its carefully 
brepared Findings and Decision had found and held (Anp., 12): 


"On Mav 26, 1964, the insured executed DA Form 41, Recore of 
Emergency Data, naminz Florence Juanita Wilmoth, wife, to receive 
all of allotment, if missing, and the balance due in Pay ane allow- 
ance sccount and this form contained reference to his ‘.tional 
Service Life Insurance Policy. 

"The insured told friends, in Cetcbe- and December 1964, that 
his wife would receive the “ational Service Life Insurance proceeds. 
e ° e ° 

"The insured intende¢ to name his wife, the apvellant, as 
beneficiary of his volicy of “ational Service ~ife +nsurance and 
he used Record of Emergency Data subscri-ed by hin and witnessed 
on May 26, 1964, to accomplish that purpose. The use of this form 
Was aaequate affirmative evidence to effectuate his intent. 


ee © «© @ 

The Board finds, uvon the bresent record, that the aprellant, 
widow of the deceased weteran, is entitled to the proceeds of his 
National Service Lite Insurance as the last validly designated 
beneficiary, .. ," 


12, This Court, ane the District Court, failed, neglected or refuse 
to recognize and hold effectively that the BVA action was n@ arbitrary, 
capricious or an abuse of discretion, but was based unon and is supnorted 
by substantial evidence, end is not unwarranted by the facts to the 
extent that the facts are subject to trial de novo by the reyiewins court 
and particularly that the District Court and tris Court had to hold 
expressly that the BVA action was unwarranted by the facts to the extent 
that the facts are subject to trial de novo by the reviewing court, be fo 
the District Court could legally proceed to a trial de novo, udon ade- 
quately alleged factual grounds of "disazreement" by Appellee Barbara 
with the 3VA Findings and Decision, 

13. This Court, and the District Court, erred in failing to per- 
ceive that the Adrinistrative frocedure Act provided jurisdiction in the 
District Ccurt for a trial de novo only if the reviewing ccurt, the 
District Ccurt, found the agency action, findings and conclusions to be 
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“unwarranted by the facts to the extent that the facts are subject to 


trial de novo by the reviewing court.? As the District Court, and 
this Court, nade no such finding, the District Court, and this Court, 
were in error in being “inclined to the view that the action pro.,ided 
by the statute was de novo in nature, and that its function was not 
simply to review the administrative determination for the existence of 
substantial evidence to supnort itil Their rulings made the 3VA agency 
action a mere formality and of no legal effect. 

14. This Court, and the District Court, erred in failing, neglectin 
or refusirg to recognize and hold effectively that the Administrative 
Procedure Act limited the jurisdiction of the District Court to review 
of the BVA agency record and action, and provided that it would have to 
find that the BVA in its agency action, findings and conclusions was 
guilty of prejucicial error and of being arbitrary or capricious, or 
of have abused its discretion, or that its action was unsupvorted by 
substantial evidence in this case "reviewed on the record of an’azency 
hearing provided by statute," as a basis or predicate for overruling, 
setting aside, or vacating the BVA action holding A>vellant-widow 
Florence entitled to the proceeds of her husband's NSLI. No such find- 
ings were mace. sees 

15. This Court, and the District Court, erred in disregarding end 
down-zgrading the dignity, function and jurisdiction of the BVA, which 
The Conzress had set up by statute with jurisdiction over “All questions 
on claims involving benefits under the laws administered by the Veterans’ 
Administration," which included the claims made to the benefits from and 
of Major Vilmoth's NSLI, and with the ereat power in the provision that 
"Final decisions cn such appeals shall be made by the Board." This Court 
and the District Court, erred in proceeding on the basis that this civil 
action is de novo without any respect or regard to the Board of Veterans! 
Appeals and its Findings and Decision for Appellant-widow Florence herei 

16. This Court, and the District Court, erred in disregarding and 
ienoring the intent and scon@ of the Administrative Procedure Act and of 
the Suvreme Court decisions that agency actions, such as the carefully 
prevared BVA Findings and Decision here involved, when judicially revie 
are not to be overruled, set aside or vacated unless they are without 
ratiotral basis and suvvort in the evidence, all to the end that the 
burden of work on the Courts shall be exclusively judicial reviews 
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insofar as reviewine agency actions is concerned and not trials ge novo 
merely because a Darticular court may not like the agency action and 
artitrarily substitute its view of the facts for the rational and 
evidence-surpvorted view of the agency, such as the BVA here. 

17. As to this Court's Deciding Panel's note to compare Hawkins 
v. United States, 245 F. Supp. 1222, 1023 (E.D.N.Y.1965), with Spauld- 
ing v. United States, 261 F.Suvp, 232, 237 (W.D.0kla.1966), see Page 38 
of Apvellant Florence's brief. 

18. As to this Court's Deciding Panel's reliance upon Collins v. 
Collins, 378 F2d 1021 (4th Cir. 1967), which Appellant-widow Florence 
submits is erroneous, see pages 49-41 of her brief. 

CONCLUSION, 

Avcellantewidow Florence J. Wilmoth respectfully submits that 
this Court's Deciding Panel erroneously failed, neglected or refused to 
recognize and hold effectively that the District Court erroneously 


invahed the Act of Congress provided jurisdiction and power of final 


decision of the Board of Veterans’ Apoeals, erroneously overruled, set 
aside and vacated the 3VA award to Appellant-widow Florence J. Wilmoth 
of the proceeds of her husbands NSLI, and erroneously tried de novo 
the clains of Apvellee-sisters Barbara +. Wilmoth and June Wilmoth Haley 
and of Appellant-widow Florence to the proceeds of Major Wilmoth's NSLI, 
She further respectfully submits that this Court of Apzreals should set 
aside and vacate its decision herein of August 12, 1970, affirminz the 
District Court, should reverse and set aside the District Court's Avril, 
1969, judgment awarding the NSLI proceeds to Appellee-sisters Barbara 
and June, and should reinstate in full force and effect the Findings 
and Decision of the Board of Veterans! Anveals on February 3, 1966, 
awarding said proceeds to Apvellant-widow Florence J. Wilmoth. 
Respectfully, submitted, 


H. Clay Espey, 
219 Southern Building, 
1425 4 Street, N. We, 
Washington, D. C., 20005, 
Televhone: NA. 8-2145, 
Attorney for Appellant. 
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GUMENT 

Appellant submits that the brief for Appellees Barbara L. 
Wilmoth and June Wilmoth Haley does not answer, meet or overcome 
the substantial points, arguments and authorities of appellant's 
brief. : 

Appellant Florence respectfully suggests that the Court bear 
in mind the basic divergence of yiews of appellant and Appellee- 
sisters Barbara and June, which is that the appellee-sisters claim 
the right of trial de novo, in which view the District Court seemed 
to agree, while appellant claims that they are entitled only to the 
judicial review of the Findings and Decision of the Board of Veterans 
Appeals -- an “organizational unit of the Veterans’ Administration" -- 
Provided by the Administrative Procedure Act in Section 702, Title 
5, U.S.C., in accordance with Section 706 of said Act, and no trial 
denovo unless the BVA's Findings of Fact and Decision are so unwar- 
ranted by the facts in the Veterans Administration record to the 
extent that the facts are subject to -rial de novo, 

I. 
THE COMPLAINT SHOULD HAVE BEEN DISMISSED FOR FAILURE 


TO STATE A CLAIM UPON WHICH RELIEF CaN B E GRANTED. 


Section 784, 38 U.S.C., a principal reliance of Appellees Bar- 


bara and June, does not exempt Appellee-plaintiff Barbara's complaint 
from compliance with the Federal Rules of Procedure: it only confers 
limited jurisdiction. Sub-section (h), as quoted by Appellees Bar- 
bara and June, shows that the “term 'disagreement' means a denial 

of the claim, after consideration on its merits, by the Administrator 


or any - - - organizational unit of the Veterans! Administration." 


These words of Section 784 indicate that the District Court is to 
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review the record in the Veterans Administration and the denial 
of the claim after consideration of its merits on said record. 
Section 784 does not declare or provide that a district court shall 
grant claimants a trial ge novo in disregard of the administrative 
consideration on merits. 

As above stated, a basic divergence of views of Appellant-widow 
Florence and Appellee-sisters Barbara and June arises from the claim 
of the appellee-sisters to right to a trial de novo, while Appellant 
Florence claims that they are entitled only to the judicial review 
of the Findings and Decision of the Board of Veterans Appeals -- an 
“organizational unit of the Veterans’ Administration" -- provided by 
the Administrative Procedure Act in Section 702, Tirle 5, U.S.C., in 
accordance with and under the limitgtions of Section 706 thereof. 

Appellee Barbara's complaint-allegation that "The denial of the 
Claim of Plaintiff and her said sister created a disagreement as con- 
templated by law with respect to said claim and Plaintiff accordingly: 
is entitled to seek relief in this court" is legally insufficient and 
does not allege facts showing to the Court or any other party that 
she is entitled to relief, and in nowise meets, and fails completely 
to comply with, the requirements of F.R.C.P 8 that "A pleading which 
sets forth a claim for relief, . . ., shall contain . .. (2) a short 
and plaint starement of the claim showing that the pleader is entitled 
to relief, ..,." 

Appellee Barbara's complaint does not show that she is entitled 
to relief; it only shows her conclusory dissatisfaction with the 
Findings and Decisions of the BVA. 

Appellees! brief, page 5, admits that Rule 8 (a) (2), F.R.C.P., 
requires that the complaint "give the opposing party fair notice of 
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the nature and basis of grounds of the claim." Appellant Florence 
submits that Appellee Barbara's complaint utterly fails to give 
Appellant-defendant Florence "fair notice of the Nature and basis of 
srounds of the claim." 
The complaint should have been dismissed upon Appellant Florence's 
First Defense that “The complaint fails to state a claim against any 


defendant upon which relief can be granted," The District Court 


erred fatally in failing, neglecting and refusing to dismiss on this 


ground, 
II. 


THE BVA'S FINDINGS AND DECISION WERE BINDING ON THE DISTRICT 
COURT, UNLESS THEY WERE DIFICIENT AND ERRONEOUS AND SO 


FOUND _UNDER THE PROVISIONS OF SECTION 706, TITLE 5, U,S.c. 
ees EE NO, TITLE 5 UeS.C. 


Appellee Barbara may have intended and wanted to bring an original 
action under Section 784, 38 U.S.C., but Appel lant Florence submits 
that the statute law cited did not and does not permit her to do so. 
This is a crucial point for the Court's decision. Many courts have 
not considered the points and arguments raised by Appellant Florence, 
evidently nacause counsel have not pointed out to them all of the 
applicable law. 

Appellee Barbara and June's argument that the BVA decision “has 
no binding effect on the judicial proceeding" is incorrect in view of 
the vrovisions of Section 784, 38 U.S.C,, and Sections 702 and 706, 
Title 5, U.S.C., heretofore pointed out and argued by appellant. 
Appellant Florence submits that the District Court could not and that 
this Court properly cannot ignore the provisions of Section 4004, 

‘3Title 38, U.S.C., and Particularly its provision that "Final decisions 
on such appeals shall be made by the Board." 

Answering Appellee Barbara and June's seats that Appellant 


Florence does not cite any authority, statute or case for her proposi- 


“he 
tions that the District Court was limited to reviewing the decision 
of the BVA under provisions of the Administrative Procedure Act, and 
that the BVA is an administrative agency set up by the Congress to 
exercise “expertise” in its field, Appellant Florence submits that 
the statutes she cites are the Paramount law; that their terms are 
hroad and do not exclude her arguments and points with regard to 
them, and that in Hawkins v. United States, 245 F. Supp, 1022, 1095 
(E.D.N.Y.1965)) the District Court had clearly in mind and applied 
appellant's arguments and position here. 

Appellee Barbara and June's argument and point that no “expertise® 
is exercised by the BVA in connection with “All questions on claims 
involving benefits under the laws administered by the Veterans Admin- 
istration" committed to their "Final decisions," including the present 
Claims to Major Wilmoth's NSLI, are naive and show naviete as to the 
multitude of questions arising under the laws administered by the 
Veterans Administration, and particularly in claims for NSLI. This 
Court can, Appellant Florence submits should, take judicial notice 
that exercise of “expertise” is involved in and required by aecisions 
on Claims for NSLI. 

Appellant Florence submits that the provisions and words of 
Section 784, Title 38, U.S.C., do not, as basically claimea by 
Appellees Barbara and June, give a right to trial de novo, but do 
“give to one whose Claimm to NSLi has been denied a trial on the 
merits" of his controversy with the BVA on the justice of such denial 


according to the record. The words of Section 784 do not, in themselves, 


provide for a trial de novo.As “the term ‘disagreement! means a denial 


of the claim (any writing which uses words showing an intention to 
claim insurance benefits), after consideration on its merits, by the 
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Administrator Or any empicyee Or organizational unit of the Veterans" 
Administration heretofore or hereafter designated therefor by the 
; Administrator," and “In the event of disagreement as to claim, .. - 


| 
under contract of National Service Life Insurance," “an action on the 


claim may be prought against the United States either in the United 
| 


States District Court for the District of Columbia, . see and juris- 
diction is conferred upon such courts to hear and determine all such 
controversies," Appellant Florence submits chat the District Court's 
jurisdiction is to hear and determine all such controversies over 
denial of a claim to NSLI and is only a jurisdiction to review 
judicially the BVA's teonsidergtion on its merits, " not to conduct 

a trial de novo. 2 

Section 724, Title 38, U. S.C., does not make inapplicable, OF 
limit, or negative, Or nulify, the Administrative Procedure Act set 
out in Sections 701-706, Title 5, U- S.C. as tO judicial review of 
Findings and Decisions of the BVa, and Appellees Barbara and June 
are incorrect and mistaken in arguing that the Administrative Pro- 
cedure Act has no application in the face of Section 784, Title 38, 
U.s.c. It is hornbook law that all scatutes where applicable must 
be given affect and force, except where express exceptions are made. 

Only Section 706, Title 5, USC.» gives a right to trial de 
novo, and then only if the District Court first finds that the 
administrative agency actions, findings, and conclusions are eun- 
warranted by the facts to the extent that the facts are subject to 
trial de novo by the reviewing court.” 

Appellant Barkara submits that neither Section 784, Tirle 38, 
and Section 706, Title 5, U- Ss, C., authorizes and provides, within 
their own provisions, “the right to 4 jury trial," argued by appellees. 
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“he 
tions that the District Court was limited to reviewing the decision 
of the BVA under provisiong of the Administrative Procedure Act, and 
that the BVA is an administrative agency set up by the Congress to 
exercise “expertise” in its field, Appellant Florence submits that 
the statutes she cites are the Paramount law; that their terms are 
hroad and do not exclude her arguments and points with regard to 
them, and that in Hawking v. United States, 245 F. Supp, 1022, 1095 
(E.D.N.Y.1065) the District Court had Clearly in mind and applied 
appellant's arguments and position here. 

Appellee Barbara and June's argument and point that no “expertise” 
is exercised by the BVA in connection with "All questions on claims 
involving benefits under the laws administered by the Veterans Admin- 
istration" committed to their "Final decisions," including the present 
Claims to Major Wilmoth's NSLI, are naive and show naviete as to the 
multitude of questions arising under the laws administered by the 
Veterans Administration, and particularly in claims for NSLI. This 
Court can, Appellant Florence submits should, take judicial notice 
that exercise of “expertise” is involved in and required by aecisions 
on claims for NSLI. 

Appellant Florence submits that the provisions and words of 
Section 784, Title 38, U.S.C., do not, as basically claimesa by 
Appellees Barbara and June, give a right to trial de novo, but do 
“sive to one whose Claimg to NSLi has been denied a trial on the 
merits" of his controversy with the BVA on the justice of such denial 


according to the record. The words of Section 784 do not, in themselves, 


provide for a trial de novo.As "the term ‘disagreement! means a denial 


of the claim (any writing which uses words showing an intention to 
claim insurance benefits), afrer consideration on its merits, by the 


ale 
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Administrator or any employee or organizational unit of the Veterans® 
Administration heretofore or hereafter designated therefor by the 

. Administrator," and "In the event of disagreement as to claim, .,. 
under contract of National Service Life Eeetrancens “an action on the 
Claim may be brought against the United States either in the United 
States District Court for the District of Columbia, e «© ee and juris- 
diction is conferred upon such courts to hear and determine all such 
controversies," Appellant Florence submits that the District Court's 
jurisdiction is to hear and determine all such controversies over 
denial of a claim to NSLI and is only a jurisdiction to review 
judicially the BVA's "“consider,tion on its merits," not to conduct 
a trial de novo, 

Section 724, Title 38, U.S.C., does not make inapplicable, or 
limit, or negative, or nulify, the Administrative Procedure Act set 
out in Sections 701-776, Title 5, U.S.C. ag to judicial review of 
Findings and Decisions of the BVA, and Appellees Barbara and June 
are incorrect and mistaken in arguing that the Administrative Pro- 
cedure Act has no application in the face of Section 784, Tatle 38, 
U.S.C. It is hornbook law that all statutes where applicable must 
be given zerect and force, except where express exceptions are made. 

Only Section 706, Title 5, U.S.C,, gives a right to trial de 
novo, and then only if the District Court first finds that the 
administrative agency actions, findings, and conclusions are “un- 
warranted by the facts to the extent that the facts are subject to 


trial de novo by the reviewing court." 


Appellant Barkara submits that neither Section 784, Tirle 38, 


and Section 706, Title 5, U. S. C., authorizes and provides, within 
their own provisions, "the right to a jury trial," argued by appellees. 
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Courts, of course, have the power, when confronted with a contro- 
versy calling for a finding of fact, to impanel a jury to make an 
advisory finding to aid the Court, As Civil Action 913-67 below 
is not a suit gt common law the r¢ght to trial by jury is not pre- 
served by Apwendment VII to the Constitution of the United States. 

Appellant Florence, contrary to the arguments of Appellees 
Barbara and June, submits that both in her brief and in this reply 
brief she has addressed herself to Section 724, Title 38, U.S.C,, 
under which Appellees Barbara and June claim they brought below 
their Civil Action 913-67, from which this appeal arises, 

Iii, 


THE COURT BELOW WAS NOT CORRECT IN FINDING THAT THE 
INSURED'S EXECUTION OF DA FORM 41 DID NOT CHANGE 


HIS NSLI BENEFICIARY, AND THUS OVERRULE THE BVA. 


Appellees Barbara and June mke no attempt to overcome "the 
presumption of validity of administrative action." Duesing v. Udal, 
Secretary, etc,, DCCtAppDC 1965, 350 B2d 748, 121 USAppDC 370. 

Appellees Barbgra and June under their Point III utterly fail 
and neglect to mention the affidavits of Fisk and Payne showing that 
Major Wilmoth intended that his Appellant-widow Florence to be the 
beneficiary of his NSLI, and that the BVA peearded these affidavits 
as substantial evidence that Major Wilmoth by his DA Form 41 intended 
to make Appellant Florence his beneficiary. 

Contrary to the statement of Appellees Barbara and June that 
“appellant should have attempted to carry her »urden by showing the 
purpose of the blanks in the form," Appellant Florence submits that 
she did caKify any burden upon her by the affidavits of Fisk and Payne, 
D. A. Form 41 itself by which any person using it would rationally and 
reasonably believe he provided for disposition of all of his United 


States Government benefits, and by the Findings and Decision of the 


j= 
BVA so finding and deciding. 

Contrary to the above-quoted sratement of Anne appellees that 
“appellant should have attempted to carry her burden by showing the 
purpose of the blanks in the form," Appellant miorence submits that 
it was the burden of Appellees Barbara and June =~ not even attempted 
to be carried by them ~~ to show in accotdance with Section 706 of 
Title v, U.S.C., that the BVA's Findings and Decision were arbitrary, 
capricious, an sbuse of discretion, unsupported by substantial evidence 
in a case re,iewed on the record of an azency hearing provided by 
Statuye, Or unwarranted by the facts to the extent that the facts are 


subject to trial de novo by the Treyiewing court, and "to overcome the 


presumption of validity of administrative action." 


CONCLUSION. 

Appellant-Widow Florence J. Wilmoth submits that the brief for 
Appellee-Sisters Barbara L. Wilmoth and June Wilmoth Haley fails to 
answer, meet and overcome the substantial points and arguments and 
authorities set out in the brief for appellant, end 

Appellant further submits that the judgmen at below should be 
reversed and vacated; that the Findings and Decision of the Board of 
Veterans Avpe,ls should be reinstated and af firmed, and that this 
action should be remanded to the District Court with instructions to 
enter judgment for Appellant-Widow Florence J. Wilmoth in accordance 
with current circumstances, 

Seas ng 57 a 
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